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Smith & Lowney PLLC 
Knoll Lowney, WSBA # 23457  
Katelyn Kinn, WSBA # 42686 
2317 E. John St. 
Seattle WA 98112 

 
 
 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THURSTON COUNTY 

 
 
 

Friends of Grays Harbor and Grays Harbor 
Audubon Society 
 

Plaintiffs, 
vs. 

 
     State of Washington, including its agencies 
the Washington State Parks and Recreation 
Commission and Recreation and Conservation 
Office, Westport Golf Inc., City of Westport, 
J.D. Financial Corp, and Mox Chehalis LLC. 
 
          Defendants. 

)
)
)
)
)
)
)
)
) 
) 
) 
) 
)
)
)
) 

 
 

 
COMPLAINT FOR DECLARATORY 
AND INJUNCTIVE RELIEF 
 

 
I. INTRODUCTION 

This action seeks to establish that the State of Washington and its agencies are legally 

required to protect rare interdunal wetlands on Westport Light State Park, and that its efforts to fill 

wetlands to build a golf course in the Park are prohibited by covenants running with the land and 

state laws protecting parklands.  
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1.1 In the early 2000s, a private developer named Mox Chehalis LLC ("Mox Chehalis") 

sought to build a golf course resort on one of the most unique and ecologically valuable pieces of 

ocean-front public property in the state. Region 10 of the US Environmental Protection Agency 

(“EPA”) and the State Department of Ecology (“Ecology”) both opposed the project due to impacts 

to a rare interdunal wetlands system on the site.  

 1.2 Massive litigation challenging the project ensued for the next six years, spearheaded 

by Friends of Grays Harbor (“FOGH”) and the Washington Environmental Council.1 The litigation 

encompassed more than a half-dozen legal action and appeals – sometimes spanning from 

environmental hearings boards to the court of appeals -- and embroiling local, state, and federal 

agencies.  

1.3 After more than six years of litigation, the parties engaged a retired judge to mediate 

the case and, in April 2007, signed a comprehensive Global Settlement (“Global Settlement” or 

"Settlement").  

1.4 True and correct copies of the Global Settlement and its Appendices A and C are 

attached hereto as Exhibits 1, 2, and 3. 

1.5 The heart of the Global Settlement was permanent protection of the interdunal 

wetlands on Mox Chehalis' project site (hereafter "Mox Chehalis property" or "site") by (1) agreeing 

to modify the golf course project to be “zero wetland fill,” (2) requiring the property owner to record 

a covenant to permanently preserve interdunal wetlands on the site, and (3) prohibiting any clearing 

or tree removal on preserved wetlands on the site. The Global Settlement expressly bound Mox 

 
1 Washington Environmental Council has since changed its name to Washington Conservation 
Action.  
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Chehalis, the City of Westport, and their successors and assigns, and was also signed by two state 

agencies, the Washington State Department of Ecology and the Washington State Environmental & 

Land Use Hearings Board.   

1.6 After the Global Settlement fully took effect and became binding on the parties and 

their successors, two events strengthened protections of the interdunal wetlands: 

1.7 First, in April, 2008, the US Army Corps of Engineers ("Army Corps") required the 

site's then owner, JD Financial Corp ("JD Financial"), to formalize and record a second wetland 

protection covenant (hereafter “Army Corps Covenant”). The Army Corps required this covenant to 

resolve allegations that Mox Chehalis had illegally filled wetlands while it owned the property. The 

Army Corps Covenant is legally distinct from the Global Settlement and its covenant requirement -- 

although all were intended to protect the interdunal wetlands on the Mox Chehalis property.   

1.8 A true and correct copy of the Army Corps Covenant is attached hereto as Exhibit 4.  

1.9 Then, in 2015, the State of Washington ("State") purchased the site using a grant from 

the Washington State Recreational and Conservation Office (“RCO”). A purpose of the acquisition 

was to protect the interdunal wetlands from the golf course development, and to expand and connect 

the state parks that were on three sides of the property. With the support of the public, 

environmentalists including FOGH, and numerous state agencies, the site was saved from private 

development, brought into the State Parks system, and renamed “Westport Light State Park.” That 

acquisition further protected the interdunal wetlands under the state laws governing state parks and 

RCO-grant-purchased property.  

1.10 Once the site was supposedly protected as a state park, the Washington State Parks 

and Recreation Commission (“Parks Commission”) reversed course and joined an effort to develop 
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an even more destructive golf course project. Whereas the Global Settlement required “zero" wetland 

fill and would have impacted only 22 acres of wetland buffers, the Parks Commission is pursuing a 

project that would fill approximately 22.8 acres of wetlands and permanently impact approximately 

100 acres of wetland buffers. And the golf course’s oceanside footprint has been significantly 

expanded, increasing the project’s harm to the coastal environment, and expanding the impact on the 

public’s enjoyment of the state park’s beaches and amenities.  

1.11 This action seeks to establish that the State of Washington and its agencies are legally 

required to protect the interdunal wetlands on the site and that its efforts to fill wetlands and build a 

golf course on the site are contrary to law and contract. Specifically:   

A. Provisions of the Global Settlement constitute covenants running with the land that 

bind the State of Washington as a successor in interest.  

B. The State is bound by the Global Settlement to pursue only zero-fill golf course 

designs, to permanently protect interdunal wetlands through legally enforceable deed 

covenants, and to prohibit tree removal or clearing on preserved wetlands.   

C. The State is subject to the Army Corps Covenant and must protect the interdunal 

wetlands according to its terms.  

D. State Law prohibits the Parks Commission from converting this RCO-grant-acquired 

property to the golf course project. The interdunal wetland system, being among the 

“last contiguous interdunal wetland habitat in this area” and providing critical benefits 

to habitat, drinking water, and public access, is irreplicable and therefore cannot 

qualify for conversion.  
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E. RCW 79A.05.030 prohibits the Parks Commission from granting a concession for the 

golf course project because it would restrict the public’s “free access” to Westport 

Light State Park and its amenities.   

 1.12 After litigating for years to achieve the Global Settlement and Army Corps Covenant, 

FOGH has the right to enforce these running covenants on its own behalf and on behalf of the public 

and the environment. These beneficiaries are being irreparably harmed by the State and Westport's 

facilitation of a permitting process for a project that is prohibited by the running covenants. They are 

harmed by being forced to raise and expend resources to oppose such prohibited projects, and are 

also suffering emotional distress from having to fight to protect these interdunal wetlands again, after 

already spending years to achieve their permanent protection through the running covenants. The 

Court should temporarily enjoin all environmental review and permitting processes for such projects. 

1.13 When the State used RCO grants to purchase the site and bring it into the state park 

system, protections for interdunal wetlands and public access were increased, not decreased. The 

Parks Commission cannot use its acquisition of the site to eliminate environmental protections that 

were placed on the property by previous owners, and that by their terms are binding on successors. 

The Parks Commission’s position, that its acquisition can essentially “launder” the property and shirk 

environmental protections, is contrary to law and public policy. The Parks Commission is subject to 

those prior contractual protections plus additional protection under state law.  

II. PARTIES 

2.1 Plaintiff Friends of Grays Harbor is a broad-based 100% volunteer tax-exempt 

501(c)(3) citizens group made up of crabbers, fishers, oyster growers and caring citizens. The 

mission of FOGH is to foster and promote the unique economic, biological, and social benefits of 
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Washington's estuaries and ocean coastal environments. The goal of FOGH is to protect the 

natural environment, human health, and safety in Grays Harbor, maintain the quality of Central and 

Southwest Washington’s coastal environment through science, advocacy, law, activism, and 

empowerment.  

2.2 FOGH's members and supporters are being harmed by the Parks Commission's 

proposal because they are forced to spend resources to protect the interdunal wetlands despite having 

already contracted for such protections in the Global Settlement. FOGH would be harmed by the 

project' negative impact on the interdunal area, which qualifies as an Aquatic Resources of National 

Importance ("ARNI"). The project threatens water quality and quantity, water-user experiences 

(surfing), beach experiences, clean drinking water, and surface waters. In addition, the proposed golf 

course presents an economic justice issue by requiring the public to pay a greens fee to enjoy public 

park property. 

2.3 The proposed project would harm plaintiffs’ members and supporters by negatively 

impacting Category I interdunal wetlands in Westport Light State Park. The project would imperil 

unique and rare coastal dune habitat, interrupt quality habitat for a range of avian and wildlife 

species, impair water quality through pesticide, herbicide, and fertilizer pollution, and limit equitable 

access to the beach and to Westport Light State Park.  

2.4 In settling its permit appeals, FOGH negotiated the wetland protections contained in 

the Global Settlement, including those incorporated into the Army Corps Covenant. FOGH 

specifically secured protections that would survive a golf course redesign and the sale of the 

property. FOGH then lobbied for the State to purchase the property with RCO grants to protect the 

wetlands from a golf course development. The golf course proposal and project threaten these gains.  
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 2.5 Plaintiff Grays Harbor Audubon Society ("GHAS") is a tax-exempt 501(c)(3) 

membership organization whose mission is to seek a sustainable balance between human activity and 

the needs of the environment, and to promote enjoyment of birds and the natural world. GHAS' 

members and supporters would suffer the same impacts as described for FOGH above.  

2.6 Plaintiffs and their members and supporters have ongoing aesthetic, economic, health, 

and recreational interests in protecting the wetlands and habitat on the site; these interests are being 

harmed by the Parks Commissions’ illegal efforts to build a golf course on the site.   

2.7 The State of Washington owns the property. Various State agencies, including 

Ecology, RCO, and the Parks Commission, exercise regulatory authority over the property.  

2.8 Westport Golf, Inc. (“Westport Golf”) is an interested party that is seeking a 

concession to build and operate a golf course on the Westport Light State Park property that is 

subject to the Global Settlement and the Army Corps Covenant.  

2.9 The City of Westport (“Westport”) is a municipality and a signatory to the Global 

Settlement.  

2.10 Mox Chehalis is a now-dissolved corporation previously authorized to do business in 

Washington State. Mox Chehalis is a party to the Global Settlement.   

2.11 J.D. Financial was the owner of the property at the time the Army Corp Covenant was 

placed on the property. JD Financial is related to Mox Chehalis. Both had common ownership and 

were operated by James Daly. James Daly was the President of JD Financial and the sole governor 

and manager of Mox Chehalis.  
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III. JURISDICTION AND VENUE 

3.1 This Court has subject matter jurisdiction over this action under chapter 7.24 RCW 

and chapter 7.40 RCW. 

3.2 Venue is proper in Thurston County under RCW 4.92.010. 

IV. FACTUAL BACKGROUND 

A. Background environmental conditions 
 
4.1 Westport Light State Park encompasses approximately 560 acres. Of that, 400 acres 

are wetlands, including 346 acres of wetland mosaic, 26 acres of willow swamp, 21 acres of red alder 

wetland forest, and five acres of small individual wetlands. Almost all of the wetlands (395 acres) are 

rated Category I. Those interdunal wetlands are recognized as a special category of wetland because 

they are a large system, with high habitat scores, which provide critical habitat functions to the 

ecosystem.  

4.2 In August 5, 2004, correspondence, Region 10 of the EPA informed the Army Corps, 

Seattle District, of the importance of these interdunal wetlands: 

The wetland at this 350 acre site represent a diverse habitat mosaic of interdunal, emergent 
scrub-shrub, and forested wetlands of over 150 acres, which are adjacent to the Pacific Ocean 
and Grays Harbor. . . . The site contains some of the last contiguous interdunal wetland 
habitat in this area and is located at the nexus of two key migratory flyways, critical for 
support of migratory birds.  . . . These interdunal wetlands are not only important as habitat 
and refuge for numerous migratory bird species, but also support a number of mammals, 
amphibians, and fish. . . . This system provides overwintering and refuge habitat for coho 
(Onchorynchus keta), for which the Lower Columbia River population is a candidate species. 
The internal wetlands also provide important groundwater recharge functions, contributing to 
the maintenance of the City of Westport’s sole drinking water supply. Based on the 
importance of these coastal interdunal wetland ecosystems, and their associated 
functions and values, EPA has concluded that the proposed project poses a substantial 
and unacceptable risk to Aquatic Resources of National Importance (ARNI). (emphasis 
added).   
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4.3 The EPA found that placing a golf course in the interdunal wetland system “poses 

significant environmental impact, and is the subject of significant controversy,” and recommended 

preparation of a full federal environmental impact statement and denial of a permit to the project. Id. 

A true and correct copy of this correspondence is attached as Exhibit 5.  

4.4 When Ecology appealed a permit granted to the golf course project, it similarly 

concluded “The wetlands on the site are rare, high quality, inter-dunal wetlands that provide habitat 

for birds, amphibians, small mammals and invertebrates. . . . In addition, the wetlands constitute a 

recharge area for underground aquifers.” Ecology concluded “The project will have severe impacts to 

the inter-dunal wetland system in the vicinity without a corresponding public benefit [and] will limit 

public access to the inter-dunal area . . ..” 

4.5 A true and correct copy of this Notice of Appeal by Ecology, September 4, 2001, SHB 

No. 01-023, is attached as Exhibit 6.  

4.6 Interdunal wetlands, like those found at Westport Light State Park, are a rarity on the 

Pacific coast. Moreover, only approximately ten percent of Washington’s wetlands are rated as 

Category I.  

4.7 Westport Light State Park also includes forests, beaches, and extensive sand dunes, 

some reaching as high as 30 feet. It serves important groundwater recharge functions for the City of 

Westport’s drinking water supply. Numerous flora and fauna call the park home. The local 

vegetation makes the park a critical habitat for birds, including migratory birds. Westport Light State 

Park is a unique natural system that provides essential benefits to humans and wildlife alike. 

B. Mox Chehalis proposed a golf course resort on the property.  
 

4.8 Mox Chehalis previously owned the Mox Chehalis property.  
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4.9 In the early 2000's, Mox Chehalis sought over a dozen permits to construct a links 

style golf course and associated resort amenities on the Mox Chehalis property, a shoreline 

substantial development permit, a site plan approval, a Clean Water Act Section 404 wetland fill 

permit, and a Clean Water Act Section 401 water discharge permit.  

C. Appeals over the Mox Chehalis project were resolved through a Global 
Settlement that prohibited wetland fill and permanently protected wetlands on the site.   

 
4.10 Ecology, FOGH, WEC, and others filed various appeals challenging the permits for 

the golf course project, often based upon the impacts to the interdunal wetlands on the site. Litigation 

over these permit appeals lasted more than six years and included multiple local appeals, multiple 

appeals before the State Environmental and Land Use Hearings Office ("ELUHO"), multiple state 

superior and appellate courts, and the U.S. District Court.  

4.11 On April 9, 2007, following an extensive mediation with a retired judge, FOGH, 

WEC, Mox Chehalis, the City of Westport, the Port of Grays Harbor, Ecology, and ELUHO 

executed the Global Settlement. 

4.12 The Global Settlement secured extensive protections for the interdunal wetlands on 

the site, which were set forth in the Global Settlement and its Appendices. For example:  

4.13 Mox Chehalis agreed to redesign the golf course project to have zero wetland fill.  

4.14 Mox Chehalis agreed to place restrictive covenants on the deeds for all wetlands 

identified as Project Mitigation in order to ensure that the sites are protected in perpetuity.   

4.15 Mox Chehalis agreed to “not remove trees or clear areas identified by the Wetland 

Mitigation Plan (Appendix A) as areas for preservation of Wetlands." 

4.16 Mox Chehalis agreed to “comply with the requirements set forth in Appendix C,” 

which included extensive protections for the interdunal wetlands.  
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4.17 The Global Settlement provided several contingencies that could terminate the 

settlement before it took effect. The parties to the Global Settlement instead let the Global Settlement 

go into effect.  

D. The Global Settlement was intended to be a covenant running with the land 
applying to any future golf course project designs.  

 
 4.18 The terms of the Global Settlement show an intent to create a covenant running with 

the land that would apply to the future golf course design whether it was owned by Mox Chehalis or a 

future owner of the land.  

 4.19 The Global Settlement states that it "shall apply and be binding upon the parties to 

this Agreement, their members, member organizations, related entities, successors and assigns." 

Global Settlement, Section 13. (Emphasis added).  

 4.20 The Global Settlement shows that the parties intended to bind future owners of the 

land. It specifically required Mox Chehalis or its successor to record legally binding covenants 

protecting the wetlands. Moreover, Appendix A to the Settlement Agreement stated "Mox Chehalis, 

L.L.C. or subsequent owners will retain ownership of the on-site mitigation sites" to "provide 

resources to maintain the on-site and off-site mitigation areas to assure that performance goals are 

met." 

 4.21 At the time the Global Settlement was entered, the parties had not agreed on a final 

golf course design and intended the Global Settlement to constrain such future design decisions. A 

primary covenant of Mox Chehalis and its successor in interest was to “modify the project” to be 

“consistent with” the agreed environmental standards in the settlement.    

 4.22 The Global Settlement shows its application to any future golf course decision. It 

requires that “Prior to construction of the golf course, a final golf course layout shall be submitted to 
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the City for review and comment.” Settlement Agreement, Appendix C, Section J.1.  It states “The 

final design for the golf course project will not include any filling, or development of wetlands, 

except that bridges are allowed to span wetlands.” Settlement Agreement, Section 2.c.  

E. After Mox Chehalis filled wetlands during construction, the Army Corps 
required the site’s owner to record a covenant protecting certain wetlands on the site.  

 
4.23 In a letter dated April 4, 2007, the Army Corps advised Mox Chehalis that based on 

detailed knowledge of the project site and the extensive mosaic of wetlands that exist throughout the 

project site, the Army Corps believed it would be extremely unlikely that a viable golf course could 

be constructed without the further filling of wetlands in violation of the Clean Water Act. The Army 

Corps cautioned Mox Chehalis that legal action may be initiated for wetland filling activities 

exceeding the limits of the Nationwide Permits in violation of the Clean Water Act. 

4.24 On April 8, 2008, the Army Corps conducted an inspection of the site that revealed 

numerous wetland fill violations of the Clean Water Act.  

4.25 Attached as Exhibit 7 is a true and correct copy of the Army Corps' April 8, 2008, 

Investigation Report.  

4.26 On November 17, 2010, the Mox Chehalis property was transferred to JD Financial, 

an entity related to the former owner Mox Chehalis.  

4.27 On December 7, 2010, James Daly as agent for JD Financial made a Declaration of 

Covenants and Restrictions for the Mox Chehalis Property (“Army Corps Covenant,” attached as 

Exhibit 4).  

4.28 The Army Corps Covenant stated that JD Financial was the owner of the property and 

“desires to create and preserve thereon wetlands and forested habitat to be maintained in accordance 

with provisions made between the declarant and the Department of Ecology (“DOE”) and the U.S. 
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Army Corps of Engineers (USACE) for the project bearing the Revised Shoreline Management 

Permit #2007-SW-02407-A and USACE Reference Number 200301009".  

4.29 By referencing the Revised Shoreline Management Permit #2007-SW-02407-A, the 

Army Corps Covenant referenced the wetland protections of the Global Settlement, which had been 

incorporated into Revised Shoreline Management Permit #2007-SW-02407-A.  

4.30 The Army Corps Covenant states that it is binding on JD Financial and its successors 

and assigns.  

4.31 The Army Corps Covenant was recorded in Grays Harbor County, Washington, on 

December 14, 2010. 

4.32 On December 20, 2010, Francis Naglich, acting as an agent for JD Financial, sent an 

email to James Green, an investigator at the Army Corps, with the recorded Army Corps Covenant 

attached. 

4.33 In that email, Francis Naglich warranted that the Army Corps Covenant was a deed 

restriction for Mox Chehalis property.  

4.34 In that email, Francis Naglich requested a response from the Corps as to whether the 

deed restriction resolved the wetland violations. 

4.35 On December 21, 2010, James Green replied to Francis Naglich via email requesting 

“proof that the document was recorded at the county against the title.” 

4.36 On December 21, 2010, Francis Naglich replied to James Green warranting that a 

“recording stamp by Grays Harbor County” and a bar code on the bottom of the first page was 

evidence that the Army Corps Covenant had been recorded at the county against the title. Attached as 

Exhibit 8 is a true and correct copy of this email string.  
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F. The State obtained RCO grants to purchase the site to connect adjacent parks 
and for habitat protection. 

 
4.37 In April of 2014, the Parks Commission applied to the RCO for an acquisition grant 

under the RCO's Washington Wildlife and Recreation Program.   

4.38 Every representation the Parks Commission made during the RCO application process 

asserted that the purposes of the acquisition were (1) to connect three state park properties in 

Westport and (2) habitat conservation.  

4.39 The Parks Commission represented that only a very small portion of the property 

acquired with the RCO grant would be used for future development, which would consist of cabins, 

yurts, and campgrounds or overnight lodging.  

4.40 The Parks Commission represented that the acquisition was important to prevent 

development of a luxury golf course, referring to that potential golf course development as a “threat.” 

4.41 On July 10th, 2015, the RCO approved the grant.  

4.42 In October, 2015, the State of Washington by and through the Recreation and 

Conservation Funding and RCO and the Parks Commission executed a project agreement for the 

grant and acquisition of the Mox Chehalis property ("Project Agreement") stating that "[t]he primary 

goal of the project is to connect these three state park properties and to add a significant amount of 

new park land including over 2,000 feet of frontage on the Pacific Ocean.” Steve Hahn, the Real 

Estate Program Manager for the Parks Commission, signed the Project Agreement for the Parks 

Commission.  

4.43 The final project report completed by the Parks Commission in 2017 stated that the 

acquisition's primary purpose is habitat conservation. 
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4.44 The Project Agreement prohibits the Parks Commission from converting the property 

“to uses other than those purposes for which funds were approved without prior approval of the 

Recreation and Conservation Funding Board in compliance with applicable statutes, rules, and 

funding board policies.” 

G. Prior to closing the purchase, the State had an opportunity for significant due 
diligence on environmental conditions and restrictions.  

 
4.45 On July 22, 2014, JD Financial's real estate agent, Mike Coverdale, sent a willing 

seller statement to Steve Hahn, stating JD Financial's willingness to sell the Mox Chehalis property 

to State Parks and that, "We have been in discussion with you over the past year regarding the 

interest that your department may have in acquiring all or a portion of the property."  

4.46 On August 8, 2015, the State of Washington, acting by and through the Parks 

Commission, entered into a Purchase and Sale Agreement with JD Financial for the purchase of the 

Mox Chehalis property ("2015 PSA"). 

4.47 Attached as Exhibit 9 is a true and correct copy of the 2015 PSA.  

4.48 Under the 2015 PSA, (1) the State could enter the property "at all reasonable times for 

the purpose of conducting environmental assessments and investigating the Property;" Seller was 

required to provide the State with all "Due Diligence Material," including "existing or proposed 

easements, covenants, restrictions, agreements, or other documents that, to Seller's knowledge, affect 

title to the real property and that are not disclosed by the Preliminary Commitment," and "All 

governmental permits and approvals," "notices of violations," or environmental assessments and 

documents relating to the property. The State had an opportunity to study the due diligence materials, 

or to terminate the 2015 PSA based upon failure to receive due diligence material. The State also had 

the opportunity to conduct its own studies relating to the property.   
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H. Prior to closing the purchase, the State was on notice of the Global Settlement 
and Army Corps Covenant.  

 
4.49 The State, Parks Commission, and/or their agents had actual knowledge of the Army 

Corps Covenant before the State closed on the purchase of the Mox Chehalis property.   

4.50 Before the State closed on the purchase of the Mox Chehalis Property, the State, Parks 

Commission, and/or their agents knew:  

A. Mox Chehalis had been the owner of the Mox Chehalis property;  

B. Mox Chehalis was a party to the Global Settlement;  

C. Mox Chehalis was the applicant of prior permits granted for the golf course project;  

D. Mox Chehalis had begun construction of the golf course project;  

E. Mox Chehalis had committed to wetland preservations on the site through the Global 

Settlement;  

F. Mox Chehalis had committed to wetland preservations on the site through Revised 

Shoreline Management Permit #2007-SW-02407-A; 

G. Mox Chehalis had conducted extensive environmental studies about the site, including 

the interdunal wetlands; 

H. Pursuant to the Global Settlement and Revised Shoreline Management Permit #2007-

SW-02407-A, Mox Chehalis had committed to recording a covenant to protect wetlands 

on the site;  

I. The Army Corps had investigated environmental conditions on the site and found 

potential wetland violations on the site; 
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J. Ecology had investigated environmental conditions on the site and was in the best 

position to advise the State of Washington on such conditions and existing protections 

for the wetlands;  

K. JD Financial was a successor-in-interest to Mox Chehalis after taking over the Mox 

Chehalis property;  

L. JD Financial owned the Mox Chehalis property only since approximately November 

17, 2010;  

M. JD Financial was bound to the wetland protections contained in the Global Settlement 

and in the Revised Shoreline Management Permit #2007-SW-02407-A; 

4.51 During the due diligence period, the Army Corps Covenant was accessible to the 

public and any title searcher through the Grays Harbor County Auditor’s Office Self-Service Record 

Search. 

4.52 During the due diligence period, a search for Mox Chehalis in the Grays Harbor 

County Auditor’s Office Self-Service Record Search would have revealed the Army Corps 

Covenant.  

4.53 During the due diligence period, the State, Parks Commission, and/or their agent 

searched for records related to the Mox Chehalis property in the Grays Harbor County Auditor’s 

Office Self-Service Record Search.   

4.54 During the due diligence period, the State, Parks Commisison, and/or their agent 

searched for Mox Chehalis in the Grays Harbor County Auditor’s Office Self-Service Record Search.  

4.55 During the due diligence period, the State, Parks Commission, and/or their agent, 

requested that the Army Corps provide documents about environmental conditions on the site.  
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4.56 During the due diligence period, the State, Parks Commission, and/or their agent, 

requested that the Army Corps provide documents about wetlands on the site.  

4.57 In response to such requests, the Army Corps provided a copy of the Army Corps 

Covenant to the State, Parks Commission, and/or their agent.  

4.58 During the due diligence period, the State, Parks Commission, and/or their agent, 

requested that Ecology provide documents about wetlands on the site.  

I. By purchasing the site, the State became a successor to the Global Settlement and 
the Army Corps Covenant.  

  
4.59 The Global Settlement states that it is binding upon Mox Chehalis' successors. By 

purchasing the Mox Chehalis property, the State became a successor to Mox Chehalis under the 

Global Settlement.  

4.60 The Army Corps Covenant states that it is binding upon JD Financial successors. By 

purchasing the Mox Chehalis property, the State became a successor to JD Financial under the Army 

Corps Covenant. 

J. After purchasing the site, the Parks Commission changed course and began 
developing a golf course in Westport Light State Park.  

 
4.61 On October 12, 2020, a memorandum of agreement ("MOA") was executed between 

Westport Golf and the Parks Commission. Attached as Exhibit 10 is a true and correct copy of the 

MOA.  

4.62 The MOA establishes that, upon the completion of prescribed planning milestones, 

the Parks Commission and Westport Golf will negotiate “a long-term concession agreement for the 

development, management, and operation of a golf course and ancillary facilities at Westport Light 

State Park.” 
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4.63 The MOA further establishes that a separate concessions agreement will be negotiated 

between the Parks Commission and Westport Golf which will include terms related to “revenue 

sharing” and “fee structure.” 

4.64 Since the signing of the MOA, the parties to the MOA have taken significant steps 

towards developing the proposed golf course. These efforts include the retention of design teams, 

revisions to site plan development, drafting of a master plan, public outreach, and an ongoing State 

Environmental Policy Act (“SEPA”) / Environmental Impact Statement (“EIS”) process. 

4.65 Westport Golf intends to charge membership and use fees for users of the golf course. 

Fees will vary based on a visitor’s place of residence and membership at the club. Westport Golf 

intends to utilize a “dynamic pricing” model inspired by Chambers Bay Golf Course. 

4.66 The proposed golf course at Westport Light State Park would include a links style golf 

course and associated resort amenities.  

K. The Parks Commission denies that it is bound by the wetland protections 
contained in the Global Settlement and Army Corps Covenant.  
 
4.67 On November 22, 2022, the Parks Commission and Westport Golf gave a joint 

presentation titled “Westport Light State Park Westport Golf Links Update.” 

4.68 In the November 22, 2022, presentation, the Parks Commission included a slide titled 

“Legal Covenant,” reprinting the first page of the Army Corps Covenant, and a bullet point which 

read “Not likely legally binding on State Parks." 

4.69 The presenter notes for the “Legal Covenant” slide stated that “While doing 

background research for the baseline studies at the park, we submitted a FOIAQ request to ACOE for 

any prior documentation on wetland delineations associated with the previous Scotting links style 

golf course development. This was, of course, prior to our ownership. It was from that effort that we 
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discovered a legal covenant that was placed on the property by the previous owner. A legal covenant 

is a deed restriction that is applied to a property title that restricts use of the property. The covenant 

was placed on slightly more than 111 acres of restored wetlands. This legal covenant was basically a 

consequence, a legal requirement from the ACOE, after the previous developer violated their NWP 

by filling protected wetlands. The covenant was placed on slightly more than 111 acres of restored 

wetlands. . . . So what does this mean for the project? We’ve consulted with the AGs office and 

understand that because of how this covenant was filed with the Tile company, it is not legally 

binding on us a property owners. [sic].” The slide Legal Covenant slide stated: “Result of wetland fill 

violations for previous project” “111.44 Acres of ‘Creation or Preservation” and “Not likely legally 

binding on State Parks.”  

4.70 At the November 16, 2022, Parks Commission’s regular work session meeting in 

Lake Chelan, WA, the Parks Commission gave an update on the Westport Light golf course project 

and stated that the Army Corps Covenant was “possibly not legally binding.” 

L. The Parks Commission's golf course project is inconsistent with the Global 
Settlement and the Army Corps Covenant.  

 
 4.71 Pursuant to the MOA, the Parks Commission and/or Westport Golf are evaluating one 

or more golf course plans that would do the following on some portion of the 114.44 acres (107 acres 

of preservation; and 7.44 acres of wetland creation) identified in Exhibits A and B to the Army Corps 

Covenant:  

A. Fill wetlands;  

B. Disturb or change the natural habitat; 

C. Remove, destroy, cut, trim, mow, alter, or spray with biocides any vegetation for the 

purpose of constructing or maintaining the golf course project;  
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D. Allow commercial activity; 

E. Allow golf course use;  

F. Allow right of passage used in conjunction with a commercial activity;  

G. Allow right of passage used in conjunction with the golf course;  

H. Fill, excavate, dredge, mine, or drill; 

I. Construct or place buildings or structures;  

 4.90 Pursuant to the MOA, the Parks Commission and/or Westport Golf are evaluating one 

or more golf course plans that would do the following on some portion of the area defined as 

"Property" in Army Corps Covenant:  

A. Fill wetlands;  

B. Disturb or change the natural habitat;  

C. Remove, destroy, cut, trim, mow, alter, or spray with biocides any vegetation for the 

purpose of constructing or maintaining the golf course project;  

D. Allow commercial activity; 

E. Allow golf course use;  

F. Allow right of passage used in conjunction with a commercial activity;  

G. Allow right of passage used in conjunction with the golf course;  

H. Fill, excavate, dredge, mine, or drill; 

I. Construct or place buildings or structures;  

 4.72 Pursuant to the MOA, the Parks Commission and/or Westport Golf are evaluating one 

or more golf course plans that would fill wetlands.  
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 4.73 Pursuant to the MOA, the Parks Commission and/or Westport Golf are evaluating one 

or more golf course plans that would develop wetlands beyond just spanning with bridges.  

 4.74 Pursuant to the MOA, the Parks Commission and/or Westport Golf are evaluating one 

or more golf course plans that would remove trees and/or clear areas in some locations identified for 

wetlands preservation in the Wetland Mitigation Plan attached as Appendix A to the Global 

Settlement.   

 4.75 Pursuant to the MOA, the Parks Commission and/or Westport Golf are evaluating one 

or more golf course plans that would remove trees and/or clear areas in some locations identified for 

wetlands preservation in the Wetland Mitigation Plan attached as Appendix A to the Global 

Settlement.  

 4.76 Pursuant to the MOA, the Parks Commission and/or Westport Golf are evaluating one 

or more golf course plans that would disturb some portion of the area identified for project mitigation 

in the Wetland Mitigation Plan attached as Appendix A to the Global Settlement.  

 4.77 Pursuant to the MOA, the Parks Commission and/or Westport Golf are evaluating one 

or more golf course plans that would do the following to some portion of the area identified for 

project mitigation in the Wetland Mitigation Plan attached as Appendix A to the Global Settlement.  

A. Fill wetlands;  

B. Disturb or change the natural habitat;  

C. Remove, destroy, cut, trim, mow, alter, or spray with biocides any vegetation for the 

purpose of constructing or maintaining the golf course project;  

D. Allow commercial activity; 

E. Allow golf course use;  
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F. Allow right of passage used in conjunction with a commercial activity;  

G. Allow right of passage used in conjunction with the golf course;  

H. Fill, excavate, dredge, mine, or drill; 

I. Construct or place buildings or structures;  

 4.78 Pursuant to the MOA, the Parks Commission and/or Westport Golf are evaluating one 

or more golf course plans that would disturb some portion of the area that the Global Settlement 

identified for protection by restrictive covenant.  

M. The golf course project, being inconsistent with the RCO grant, would constitute 
a conversion of the property.  

 
4.79 In 2015 and 2016, the Parks Commission adopted new real estate policies which 

proposed the development of Recreation Concession Areas ("RCA") in partnership with private 

entities. Westport Light State Park was named as one of the pilot sites for this new program.  

4.80 In 2017, the Parks Commission submitted a conversion request to the Recreation and 

Conservation Funding Board (“RCFB”) for potential conversions at Westport Light State Park and 

Millersylvania State Park due to each park’s new status as an RCA. 

4.81 The RCFB never made a decision to accept or deny the conversion request. 

The MOA states WSP will seek approval “that the negotiated concession agreement is 

consistent with RCFB policy and will not result in conversion of lands purchased with RCFB grant 

funds.” 

4.82 Between 2017 and 2022, the Parks Commission hired consultants to complete a series 

of environmental reports for the Westport Light State Park golf course proposal including wetland 

reports, vegetation surveys, a restoration feasibility study, a hydrologic report, a habitat report and a 

coastal study report. Under the MOA, the Parks Commission's reports constitute “milestones” in the 
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working relationship between the Parks Commission and Westport Golf that “demonstrate both 

parties desire to collaboratively develop a Master Plan for Westport Light State Park, and to create 

financially viable park facilities . . .” 

4.83 In October of 2022, Westport Golf hired a consultant to conduct an economic and 

fiscal benefits study for the golf course project. 

4.84 In March of 2023, the Parks Commission and the City of Westport entered into a Lead 

Agency Agreement naming the City of Westport the nominal SEPA Lead Agency for the golf course 

project.  

4.85 According to the City of Westport’s website, the golf course project is in the EIS 

drafting stage. 

 4.86 WSP’s plans to grant a concession to Westport Golf would result in a conversion.  
 

N. Conversion is impermissible because the interdunal wetlands on the site are 
irreplaceable.  

 
4.87 The RCFB with the assistance of the Recreation and Conservation Office (RCO), 

administers grants to support conservation and recreation projects throughout the state and is 

governed by RCW Chapter 79A.  

4.88 RCW 79A.15.030 (9) prohibits the conversion of any land acquired with a grant from 

the RCFB “to a use other than that for which funds were originally approved” without prior approval 

of the board.  

4.89 RCW 79A.15.030 (9), furthermore, directs the RCFB to adopt “rules and procedures 

governing the approval” of conversions.  
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4.90 In accordance with RCW 79A.15.030 (9), the RCFB adopted “rules and procedures 

governing the approval” of conversions, which sets out the long-term obligations for acquisition 

projects funded with money from or through the board. 

4.91 WAC 286-13-160 (3), furthermore, states that “the board may only approve a 

conversion when the sponsor:  

(a) Demonstrates the need to convert the project area including all efforts to consider  
 practical alternatives, how they were evaluated, and the reasons they were not pursued;   

(b) Provides an opportunity for the public to participate in the identification, development and 
 evaluation of the alternatives, including a minimum public comment period of at least thirty 
 days; and   

(c) Commits to provide another interest in real property to serve as a replacement. The 
 replacement must:  

(i) Be of reasonably equivalent usefulness and location;  
(ii) Be administered by the same sponsor unless otherwise approved by the board;  
(iii) Satisfy need(s) identified in the sponsor's current plan as described in WAC 286-
13-035 or other relevant local or statewide plan;  
(iv) Be eligible in the same grant program account or category from which funds  

 were originally allocated, unless otherwise approved by the board;  
(v) Be interest in real property of at least equal current market value to the   

 converted property; and   
(vi) Satisfies the conversion without grant assistance from the board." 
 

4.92 The RCO has published a series of grant manuals which offer guidance to grant 

applicants and recipients. RCO Grant Manual 7 provides information for RCO grant programs and 

projects with long-term obligations, including policies adopted by the RCFB.  

4.93 RCO Grant Manual 7 defines the term conversion as follows:  

A conversion occurs (1) when facilities acquired, developed, renovated, or restored in the 
project area change to a use other than that for which funds were approved, without obtaining 
prior written approval from RCO or the funding board, (2) when property interests are 
conveyed to a third party not eligible to receive grants in the program from which funding 
was approved without obtaining prior written approval from RCO or the funding board, or (3) 
when obligations to operate and maintain the funded property are not complied with after a 
reasonable opportunity to cure. 
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4.94 The interdunal wetlands and wetland mosaic in Westport Light State Park (a) are rare, 

(b) serve critical functions and values, as described herein, and (c) have unique legal protections 

through the Army Corps Covenant and the Global Settlement.  

4.95 Based upon these and other factors, the interdunal wetlands and wetland mosaic 

cannot be replaced pursuant to the requirements of WAC 286-13-160 (3)(c).  

O.  The golf course project would destroy the public’s access to Westport Light 
State Park and therefore constitutes an illegal concession.  
 
4.96 RCW 79.05.030 declares mandatory powers and duties of the Parks Commission. 

4.97 RCW 79A.05.030(5)(d) states that “No concession shall be granted which will 

prevent the public from having free access to the scenic attractions of any park or parkway.” 

4.98 The proposed golf course will prevent the public from having free access to the park’s 

upland views of the Pacific Ocean. The 18-hole course would run the length of the ocean-facing 

western edge of Westport Light State Park. 

4.99 The proposed golf course and amenities will prevent the public from having free 

access to the park’s scenic attractions, such as the interdunal wetlands.  

4.100 Currently, the public accesses the interior of Westport Light State Park primarily from 

the dune trail that separates the ocean beach from the rest of the park. From the elevated dune trail, 

the public has unimpeded views to the interdunal wetland system and informal trail access to the 

interior of the park. The proposed golf course would extend most of the length of the dune trail, 

eliminating the public's aesthetic and physical access to most of the park. As a matter of business and 

public safety, the golf course project would exclude the non-paying public from accessing the park.  

V. CAUSE OF ACTION – DECLARATORY RELIEF  

5.1 The preceding paragraphs are incorporated by reference as if set forth fully herein.  
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5.2 A controversy exists between Plaintiffs and Defendants regarding the following 

issues:   

a. Do provisions of the Global Settlement constitute a covenant running with the 

land that bind the State of Washington as a successor in interest?  

b. Is the State of Washington bound by the Global Settlement to pursue only 

zero-fill golf course designs, to permanently protect interdunal wetlands through legally 

enforceable deed covenants, to prohibit tree removal or clearing on wetlands, and other 

environmental protections?  

c. Is the State of Washington subject to the Army Corps Covenant and bound to 

protect the interdunal wetlands according to its terms?  

d. Does it violate law and policy for the State of Washington or the Parks 

Commission to attempt to use the State's purchase of the property to "launder" such property 

of its environmental protections?   

e. Does developing a golf course on the site constitute a conversion under RCW 

79A.15.030, which is prohibited unless the Parks Commission secures prior approval from 

RCFB in accordance with the specific procedures and mandatory conditions of WAC 286-13-

160? 

f. Does WAC 286-13-160(3)(c)(i) require the RCFB to expressly account for the 

site’s irreplicable and unique characteristics when considering any proposed replacement real 

property for a conversion?   

g. Do the site's irreplaceable and unique characteristics prevent approval of a 

conversion on the site? 
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h. Does RCW 79A.05.030 prohibit the Parks Commission from granting a 

concession for the golf course project because it would prevent the public’s free access to the 

scenic attractions of the current Westport Light State Park? 

5.3  The Parks Commission has not publicly acknowledged that it is a successor in interest 

to the Global Settlement or indicated in any presentation or publication that it is bound by the terms 

of the Global Settlement. 

5.4  The Parks Commission denies that it is bound by the Army Corps Covenant.   

5.5  The Parks Commission has agreed to seek the concurrence of the RCO and the RCFB 

that a concession agreement for a golf course on the Westport Connection site “will not result in 

conversion of lands purchased with RCFB grant funds.” (emphasis added)  

5.6 The Parks Commission has not initiated a public comment process regarding a 

proposed conversion consistent with WAC 286-13-160(3)(b). 

5.7       Neither the Parks Commission nor Westport Golf have proposed mitigation that would 

specifically address the requirements in WAC 286-13-160(3)(c) that, among other things, require 

replacement of converted property with real property of “reasonably equivalent usefulness and 

location.” Nor does any such replacement property exist.  

5.8 Neither the Parks Commission nor Westport Golf has acknowledged that the 

interdunal wetland complex on the site is functionally irreplicable and non-fungible because it is 

among the “last contiguous interdunal wetland habitat in this area,” providing critical benefits to 

habitat, drinking water, and public access, and is subject to unique environmental protections 

including through the Global Settlement and the Army Corps Settlement. 
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5.9       Members of the Plaintiff organizations live near and regularly visit the whole of 

Westport State Park, including the proposed golf course site. 

5.10     Members of the Plaintiff organizations currently enjoy the scenery and ecology of the 

wetlands thanks to the protections that were previously secured under the terms of both the Global 

Settlement and the Army Corps Covenant. Members also enjoy the knowledge that their previous 

efforts to secure strong wetland protections for this site ultimately helped facilitate the availability of 

the site for purchase by the State and helped draw the attention of Parks Commission to this site as 

one worth purchasing with public funds for the express purpose of habitat conservation. 

5.11     Members of the Plaintiff organizations currently freely enter, explore, and generally 

access the uplands and interior wetland complex of Westport Light State Park. Members presently 

freely enjoy the scenic attractions of the Park. Those scenic attractions include sweeping, unimpaired, 

and free-roaming views of the ocean and surrounding landscape from multiple portions of the Park’s 

uplands. Those scenic attractions also include inward views of the entire wetland complex as a 

connected and contiguous whole. Members can currently enjoy all of these attractions without paying 

a fee to a private concessionaire and without any significant limitations on where or when they may 

wander to discover the Park’s many scenic amenities.  

5.12     The conflict between Plaintiffs, the Parks Commission, Westport Golf, and the City of 

Westport is ongoing, well developed, and concrete. The Parks Commission and Westport Golf 

continue to execute the terms of their MOA, regularly progress toward and meet various milestones 

indicated in the MOA, and have initiated a formal SEPA process for the proposed golf course. The 

City of Westport continues to facilitate a SEPA process studying golf course designs that are 

inconsistent with the running covenants.  
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5.13     Members of the Plaintiff organizations have interests that are opposed to the golf 

course plans of the Parks Commission and Westport Golf. Members have commented in opposition 

to the proposed golf course and will be harmed by the proposed golf course through, among other 

things: the violation of both the Global Settlement and the Army Corps Covenant, which were 

protections previously secured by the Plaintiff organization in service of its mission and with the 

prior enforcement support of State, municipal, and Federal entities entrusted with wetland 

protections; the conversion of the site to a purpose other than habitat conservation, which purpose 

Member organization endorsed publicly at the time of purchase; the loss, to the private concession, of 

free-roaming access to the outward-facing and inward-facing scenic attractions of the current 

Westport Light State Park; and the loss of access, via a charge for golf course access, to any scenic 

attraction along the path of the course that is presently available without cost. 

5.14      Plaintiffs seek affirmative declarations from this Court on the matters set forth 

in paragraph 5.2 above.  

VI. SECOND CAUSE OF ACTION – INJUNCTIVE RELIEF  

6.1  The preceding paragraphs are incorporated by reference as if set forth fully herein.  

6.2 Plaintiffs seek an injunction against the State of Washington, requiring it to:  

a.  Comply with the terms of the Global Settlement, including but not limited to 

(i) prohibit wetland fill in connection with any golf course proposal on the property; (ii) 

"[e]stablish a legally binding description of the preservation areas [and] [d]evelop a legally 

binding conservation easement" on the identified mitigation wetlands; and (iii) prohibit tree 

removal and clearing on preserved wetlands.   
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b. Comply with the covenants that were required to be recorded pursuant to the 

Global Settlement.  

c. Comply with the terms of the Army Corps Covenant and permanently protect      

the interdunal wetlands according to its terms.   

d. Halt consideration of any proposal on the site that is inconsistent with these 

permanent wetland protections or that are inconsistent with law.  

6.3 Plaintiffs seek an injunction against the City of Westport, requiring it to comply with 

the Global Settlement, to which it is a party, and halt any SEPA or permitting processes regarding 

any projects that do not comply with the Global Settlement.  

VII. RELIEF REQUESTED 

 WHEREFORE, Plaintiffs seek the following relief: 

7.1  Grant declaratory judgment as requested above;  

7.2  Grant a temporary and/or permanent injunction against the State of Washington and 

is agencies as requested above; 

7.3 Grant a temporary and/or permanent injunction against the City of Westport as 

requested above;  

7.4  Grant reasonable attorneys’ fees and costs to Plaintiffs; 

7.5 Grant such other relief as the Court deems just and equitable. 

DATED this 29th day of March, 2024. 

Smith & Lowney, PLLC 
 

By:_s/Knoll Lowney_________ 
Knoll Lowney, WSBA # 23457 
Katelyn Kinn, WSBA # 42686 
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Attorneys for Plaintiffs 
2317 E. John St., Seattle WA 98122 
Tel: (206) 860-2883 Fax: (206) 860-4187 
knoll@smithandlowney.com 
katelyn@smithandlowney.com 
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THE COURT OF APPEALS 
D I\ ISION II

OF THE STATE OF WASHING I ON

FRIENDS OF GRAYS HARBOR and 
WASHINGTON ENVIRONMENTAL 
COUNCIL,

Appellants,

\ 'S.

MOX CHEHALIS LLC, cl al., 

Respondents.

NO. 34113-1-I I

SETTLE.MENT AGREE.MENT

Appellants Friends of Grays Harbor and Washington Environmental Council {collectively 

referred to as “Appellants”) and Respondents City of Westport and Mo.\ Chehalis LLC hereby enter into 

the following Settlement Agreement of the above-referenced matter.

SETTLEM ENT AGREEiMENT

1. This Settlement Agreement is entered into in order to resolve disputed matters concerning 

the pending appeals of ])ennits issued for a master planned resort known as the Links at Half Moon Bay 

within the City of Westport. The development shall include one hotel, a convention center, a Scottish 

links style golf course, condominiums and retail buildings as set forth in the Master Plan Ordinance No. 

1277 adopted by the City of Westport, and more specifically in the Shorelines Substantial Development 

Permit and Binding Site Plan approved for the project, as modified by this Settlement Agreement 

(hereafter “Project”).

2. Upon satislaction of the requirements of the scheduling provisions set forth in Section 

6( a) below. .Appellants agree to drop the pending appeal before the Court of Appeals and allow the
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l)i oiect to mo\'e Ibrwarcl without I'ui ther objection or a])peal of any subsequent permit decisions or 

a])provals concerning the Project. Respondent agrees to modify the Project by submitting to the City an 

amended Master Plan and applications for a re\ ised Shoreline Substantial De\ clopment Permit and a 

revised Binding Site Plan .Approval consistent with the following;

a. No condominium buildings shall be located soutli of Jetty Access Road. No buildings 

will be built south of Jetty .Access Road except for shelters and restrooms currently in the 

golf course plan, a covered area for the driving range and the new Radar Road building 

discussed in subsection (2)(c). A maximum of 450 residential units (including hotel and 

condominium units) will be proposed north of Jetty .Access Road. The budget hotel will 

be removed. The development on the site shall be limited to the Project, plus potentially 

additional retail development as discussed in Paragraph 11 of this .Agreement.

b. Height limits for condominiums and the hotel will be as currently approved by the City, 

fhe Hotel will only use the maximum height for a distinguishing feature, such as a tower 

or other architectural element, including but not limited to a restaurant, to maximize 

views of the ocean, bay and city. The design is intended to reduce its bulk and scale 

impacts by providing that a significant portion of the hotel will be of a lower height than 

the maximum approved by the City.

c. The final design for the golf course project will not include any filling, or development of 

wetlands, except that bridges are allowed to span wetlands. .At least 30 days prior to 

commencement of construction of the golf course, the applicant shall update the 

delineation of wetlands and clearly stake the boundaries of wetlands on the site. The City 

of Westport shall retain a qualified third party to inspect the staked wetland boundaries to

SETTLEMENT AGREEMENT -  2
4/9/2007 4:15 PM

/..in; DMAS. d a m i:l
KAMERRER& BOGDAXOriCH. P S. 

Anofc>'f.ysAruiy
26-4 Rn joHssosm movAiui HA v'iSi: 

fU). BOXUS^O OirSWlA HASWSOJOS
(360) 'S4-34S0 I.VC (36-0) 3S’^3Sll



6
7

8 

9

10

11

12

13

14

15

16

17

18

19

20 

21 

22

23

24

25

26

\erily their accuracy. Any disputes shall he resolved by a mutually agreeable third party 

expert or by other mutually agreeable dispute resolution process. The final staking of 

wetlands shall remain undisturbed through construction. Wetlands and no sjnay zones 

shall be i)ermanently marked at ground level in areas adjacent to the golfcourse. The 

existing building at the Radar Road location may be replaced with a small, one-stoiy new 

building for maintenance, snack bar. and'or comfort station. The driving range will be 

moved to the current location of the condominiums. The City will adopt and enforce the 

following conditions to approval of the Site Plan for the Golfcourse:

i. fhe golf course, including the dri\ing range, will not include parking at

Westhaven State Park. A])propriate signage shall be posted by Mox Chehalis 

to discourage such use. .Mox Chehalis shall develop a shuttle system to bring 

such users to and from the driving range from parking facilities located north 

of .Tetty A cc ess  Road.

ii. The hitting area of the driving range and/or associated building will be 

visually screened from the State Park by a combination of berms, dunes and 

vegetation, as appropriate, fhe goal is to make the pad/building visually 

obscured from the State Park parking lot and the existing public trails.

iii. fhe driving range shall protect public safety of vehicles and pedestrians on 

.letty Access Road by: a) appropriate angling of the driving range; and b) 

l^lacement of vegetative screening between the road and driving range.
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iv. Mox Chehalis shall establish a barrier designed to prevent balls from rolling 

into the wetlands at the end of the driving range, which may consist of a berm 

and vegetati\ e screening.

V. Mox Chehalis shall not collect balls in the wetlands by mechanical means,

vi. Mox Chehalis shall have an ongoing evaluation program for the driving range, 

including evaluation of the distribution of balls leaving the boundaries of the 

range, and shall formulate adaptive management strategies to address an>’ 

problems identified. The City may require .Mox Chehalis to implement 

appropriate adaptive techniques to address such identified problems, 

including, but not limited to. alteration of berms and vegetative screening, or 

coin ersion to an irons-only range.

vii. The shelter structure shall be designed to be removable in the event that it is 

threatened by coastal erosion.

viii. No artificial lighting or netting shall be established for the driving range or 

golf course.

ix. Mox Chehalis shall conduct an initial survey to establish pre-construction 

conditions for wildlife habitat and populations and shall periodically update 

such wildlife surveys. Mox Chehalis shall use adaptive management 

strategies to remedy any significant adverse ini|)acts caused by the Project.

X. Mox Chehalis shall require that the golf course provide an ongoing evaluation 

of wet weather playability of the golf course and modify the golf course or 

play if deemed necessary.
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d. riic Amended Master Plan, revised shoreline substantial develoj)ment permit and re\ ised 

binding site plan will rellect the Settlement Agreement and will retain existing mitigation 

requirements, except for the following: 1) the presers ation of the Mar Vista property is 

not required; and 2) the location of on-site mitigation shall be adjusted to reflect the 

revised no-fill design, fhese modifications shall be contained in an updated Wetland 

Mitigation Plan, dated .lunc. 2006, a draft of which is attached as Appendix A. The City 

shall require compliance with the revised Wetland Mitigation Plan as a condition of its 

|)ermit approvals.

e. The requirement of the SSDP that Mox Chehalis improve .Ictty .Access Road past the 

turnoff to the main resort will be deleted, except that Mox Chehalis will be required to 

repair any damage done to the road during Project construction.

f. Building design of the condominiums, hotel, con\ ention center, retail and clubhouse 

facilities shall be subject to a public design review process incorporating public notice 

and opportunity to comment prior to application for Building Permits:

1. Mox Chehalis will involve the public in a design review process. Mox 

Chehalis shall hold two meetings at which its architects provide 

architectural designs and obtain feedback. The meetings shall be at 

different design stages. Mox Chehalis and its architects will give serious 

consideration to meritorious public input.

2. Mox Chehalis will work towards an architectural design that is consistent 

with the themes expressed in the City's comprehensive plan, which
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minimizes the bulk and scale to the extent possible, varies the roollines 

and facades, provides interesting features, and is non-monolithic.

The Settlement NRMP. a draft of which is attached as .Appendix B. shall include all 

currently rele\ ant requirements including the corrective measures requiretl by the 

ELUMB in its October 12. 2005 Order. Even though a Water Quality Certification under 

the Clean Water Act is unnecessary as a result of the agreement that no filling of wetlands 

will be proposed for the golf course, nevertheless. Mox Chehalis shall comply with the 

requirements set forth in Appendix C. which identifies the applicable requirements of the 

Department of Ecology Section 401 Certification ("401"), including corrections to 

problems identified by the ELUl IB. Such applicable requirements are attached hereto as 

.Appendix C and made a part hereof and shall also be attached and made a part of the 

settlement NRMP. The requirements as stated in Appendix C shall be controlling to the 

extent that they may be inconsistent w ith the description of those requirements in the 

NRMP. The City shall require compliance w ith the Settlement NRMP as a condition of 

its permit approvals. The City shall be responsible for o\ ersight of all monitoring/ 

sampling and reporting required by the Settlement NRMP. All monitoring/sampling and 

reporting shall be conducted by a qualified consultant apj^roved b\' the City. Mox 

Chehalis shall reimburse the City for reasonable consulting costs needed to perform these 

tasks and to review the same. I he City and FOGl 1 shall receive reports and the City shall 

enforce the requirements of the Settlement NRMP. I he Applicant shall have an open 

books policy, so FOGl I and WEC may examine records relating to water quality issues,

g. Applicant shall develop and apply a non-lethal goose control plan.
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h. Mox Chehalis agrees thai the golf course will not host tournaments with galleries and 

paying spectators.

i. Mo.x Chehalis will develop and implement a signage plan to direct the public to 

Westhavcn State Park and identify areas of the resort.

j. Mox Chehalis will establish and maintain a Junior Golf Program for youth in the 

Westport area.

k. fhe City and Mox Chehalis shall negotiate a fair share agreement for school and utility 

impacts arising from the proposal as revised pursuant to this agreement.

l. Mox Chehalis agrees to use local workers to the extent that the local workforce is able 

and willing to provide needed service, and will uphold union standards for safety and 

quality of work and allow collective bargaining of employees.

4. Mox Chehalis will transfer to Smith & Lowney a cash payment of SI 50.000. Mox 

Chehalis shall ensure conveyance of that portion of the Blair Property to Smith & Lowney as further 

described in Exhibit 1. The Blair Property shall be free from all encumbrances, excejM for such 

easements described in Exhibit 1. Mox Chehalis shall pro\ ide title insurance on the proj^erty transfer. 

.'Ml such funds and a deed to the Blair Pro)}erty described above shall be placed into escrow within 45 

days of execution of this Settlement Agreement, except that if necessary Mox Chehalis shall have 

another 45 days to remove encumbrances on the Blair Property, with escrow costs paid b>' Mox 

Chehalis. The moneys and proj^erty shall be conx eyed upon approval b\' the City of the permit(s) for 

the golf course, which are anticipated to include a revised binding site plan and revised shoreline 

substantial development permit ("golf course permits") and expiration of their appeal periods, unless 

terminated as provided in Section 6(b).
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6

5. Within one week of the execution of the Settlement Agreement. Mox Chehalis will 

provide to the Westport Police Department a letter notifying it that the Engvall family is no longer 

excluded iVom Mox Chehalis businesses in \\’estport. A copy shall be provided to Brad>' Hng\ all.

6. Scheduling Provisions:

a. Court of .'\ppeals Proceedings:

1 he Parties agree to terminate the currently pending litigation before the Court of Appeals upon 

appro\ al by the City of Westport of the golf course permits and expiration of their applicable appeal 

periods, provided no appeal is filed. The Parties agree to immediatel>- seek an order staying Court of 

Appeals action. No. 34113-1-11. to .lanuary 31. 2008. to allow for consideration of the revised binding 

site plan pursuant to this Settlement Agreement. If the golf course permits are approved by the City and 

no appeals are filed within the applicable appeal periods. Appellants agree to withdraw the pending 

appeal within 10 days after expiration of the last appeal period.

b. Mox Chehalis Right to Terminate:

If the golf course permits are denied or any appeals are filed challenging their approval. 

Respondents may elect to terminate this Settlement .Agreement by w ithdraw ing the golf course permit 

applications and providing w ritten notice to the parties w ithin 30 days after the expiration of the 

applicable appeal periods. If this Agreement is terminated by Mox Chehalis as provided in this .section, 

escrow shall be instructed that all funds shall be returned to Mox Chehalis and the deed to the Blair 

Property will not be conveyed and will be returned to the Grantor. Upon such election, the parties shall 

notify the Court of .Appeals and request resumption of the current litigation. Neither e.xecution of this 

Settlement .Agreement, nor any action taken to implement the terms hereof shall in any w ay prejudice the
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rights of any party in the event of such termination of this Settlement Agreement and resumption of 

litigation before the Court of Appeals.

If Mo.\ Chehalis decides to terminate the Settlement .Agreement, it must withdraw its 

applications for the golf course permits. Notwithstanding the provisions of the preceding paragraph. 

Mo.\ Chehalis may also, upon such termination, thereafter resubmit a further application to the City. 

FOGM and WTC thereafter may fully participate in any proceedings relating to modified land use 

permits.

c. Appellants' Right to Termination

.Appellants may terminate this .Agreement and the parties will be returned to their prc-Settlement 

positions if;

i. The SI50.000 and deed to the Blair Property are not placed into escrow in 

compliance with section (4). If .Appellants terminate under this paragraph, the 

parties agree that any modified permits including golf course permits issued by the 

City pursuant to this Agreement shall be automatically cancelled by operation of 

law. and that Mox Chehalis shall not rely upon them and shall withdraw the 

applications for such permits. Mo.x Chehalis may thereafter resubmit such 

application(s) to the City, allowing FOGll and WF.C to fully participate in any 

proceedings relating to such applications.

ii. Mox Chehalis fails to .submit applications for the golf course permits within 90 

days of the execution of this Settlement .Agreement. In the event this .Agreement 

is terminated by .Appellants as provided in Section 6(c)(ii). escrow shall be 

instructed to convey the $150.000 and the Blair Property to Smith & Lowney.
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d. Review of Application Documents.

1. Mo\ Chehalis has provided to .Appellants the most current versions of the 

W etland Mitigation Plan (Appendix .A) and Settlement NRMP (Appendix B). The 

parties recognize that certain maps and other ])iovisions may be subject to minor revisions 

to rellect the requirements of this Settlement .Agreement, including the relocation of the 

condominiums, relocation of the driving range and redesign of buildings to the north of 

.letty .Access Road, and certain changes are required by this .Agreement, fhe j^arties will 

cooperate in good faith to incorporate such changes.

e. Mox Chehalis shall not remove trees or clear areas identilled by the W êtland Mitigation 

Plan (Appendix A) as areas for preservation of wetlands. Mox Chehalis further agrees not to implement 

site work pursuant to their existing permits while applications for revised permits are pending before the 

City, until such revised permits are issued. Notwithstanding the foregoing. Mox Chehalis may remove 

existing brush piles and do such work as is necessary to accomplish the requirements of this Settlement 

Agreement.

7. The parties will exercise good faith in the performance of their duties under this 

Settlement .Agreement.

8. Dispute Resolution

a. For all disputes about 1) the content of permit applications; 2) permit decisions; or 

3 ) alleged breaches of this Agreement prior to permits being issued; any party to this 

Settlement Agreement shall bring such dispute to binding arbitration before the Hon. 

Daniel Berschauer or another mutually agreeable arbitrator. Any party to this Settlement

SETTLEMENT .AGREEMENT -  10
4/9/2007 4:15 PM

L ilt: DM.IX. D.4XfEL. 
k’. IMERRER d  BOGD.lXOriCH. P S. 

. in o K .\K r s .ir u » '
:6-j H»-. jonsso.\m  n^mAUJi n;< vssi:

I'.a  OUMPI.A. IIASHlXaTO.V viSMfiO
KVC (SCO) SST-iSU



4

5

6

7

8 

9

10 

11 

12

13

14

15

16

17

18

19

20 

21 

22

23

24

25

26

Agreemeni may also use the following arbitration process at its discretion as an 

alternative to the judicial review provisions set forth in section 8(b) below. .Appellants 

shall pay 33% of the arbitration fee with the remainder being paid by Mo.x Chehalis. fhe 

arbitration process shall be as follows:

1. .Appellants shall jiromptly bring any dispute concerning compliance with the 

settlements agreements by providing notice of the alleged non-compliance to Mo.x 

Chehalis and the City. If the dispute is not resolved between the parties within 

two business days after receipt of notice thereof, appellants shall file a request to 

resolve the dispute, together with a list of issues to be resolved, with the arbitrator 

within three business days from the end of the aforenoted two-day period.

2. If any issue is not resolved between the parties, the party requesting arbitration 

shall notify the arbitrator within 3 business days, of the issues to be resolved and 

shall specify the grounds for objections. The arbitrator shall allow such briefing 

and hearings as the arbitrator deems necessar\'. If the arbitrator finds a violation of 

the Settlement Agreement, the Arbitrator shall specify in writing the necessary 

modifications or remedial steps to be taken, fhe arbitrator shall make his 

decision in writing no later than 30 days after receipt of the issues provided for 

above.

b. .Uidicial Review shall be limited solely to issues arising from the implementation of the 

follow ing revised permits after issuance by the City: binding site plan approx al. 

shorelines substantial development permit and master plan approval. If the monitoring

SETTLEMENT AGREEMENT -  11
4/9/2007 4:15 PM

L ilt: f.y.\/,iX. DASIEL 
KAMERRERA BOCDAXOnCIf. I’.S.

:f-4R»: jo H sso sm  h m m a je k  iih  
v . a  HOx n s s o  o d s w i a . n A S H is o io s 9 s s (^ - is s o  

<mt ’54-usii y.Vi am,



1

2

3

4

5

6

7

8 

9

10

11

12

13

14

15

16

17

18

19

20 

21 

22

23

24

25

26

and reporling show impairment to water quality beyond action levels as defined by the 

Settlement NRMP. FOGll and \V1£C shall have right to seek enforcement of those 

sections of the Settlement NRMP triggered by such impairment, including but not limited 

to the requirement to develop and implement adaptive management, or the reduction of 

chemical uses. Prior to commencement of judicial review. .Appellants must take the 

following steps:

1. .Appellants shall request a meeting with the City and Mo.\ Chehalis to raise any 

issues of concern with implementation of said permits.

2. If outstanding issues of compliance in implementation remain after the meeting of 

the parties, Appellants shall provide written notice of their allegations of 

continued failure of implementation to Mo.\ Chehalis and the City, and shall 

request enforcement of said permits by the City.

3. The Cit>- shall have 14 days to address the enforcement request and shall inform 

the parties of any enforcement action that is to be taken.

4. If the City fails to fully enforce the permit(s) in question or concludes that no 

violation has occurred. Appellants may file an action within 60 days thereafter in 

Grays Harbor County Superior Court to enforce the terms of the permit.

5. A party may b\ pass the dispute resolution process set forth in this section 8{b) 

above and proceed directly to Court onh' for the purpose of obtaining urgent 

injunctive relief through a temporary restraining order as provided by CR 65. 

including appropriate financial security, in which case the issuance of the I'RO
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c.

9.

a .

b.

will be followed by compliance with the dispute resolution process set forth in 

subsection 8(b)(l-4). The parties agree that the Settlement Agreement is 

enforceable by injunctive relief and that time is of the essence.

Any party who successfully enforces this agreement shall recover its reasonable attorne\’'s 

fees and costs from the party subject to the enforcement action. If the superior court or 

arbitrator finds that the appeal was without substantial merit, reasonable attorney's fees 

and costs shall be awarded to the other parties defending the appeal.

Waiver of Future .Appeal Rights.

A])pellants agree not to bring, or to aid or abet any Third Party to bring an\' Legal 

Challenge relating to the Project. .Appellants' waiver of appeal rights relating to the 

Project shall include (i) any Amended Master Plan; (ii) any revised Shoreline Substantial 

Development permit; (iii) any binding site plan; (iv) building permits; or (v) any other 

land use approval for the Project.

An\' alleged breach of this Settlement .Agreement may be addressed b>’ any part\ through 

the dispute resolution processes set forth in Section 8.

10. Retained .Appeal Rights

Mo.\ Chehalis agrees that notwithstanding the foregoing waiver of appeal rights, if this 

Settlement Agreement were to be terminated Appellants retain all rights, including but not limited to the 

following appeal rights:
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12.

In the event the Settlement .Agreement is terminated and the permits for the existing 

Project remain in elTect. .Appellants retain the right to pursue the current appeal pending 

before the Court of Appeals under Docket No. 34113-1-II.

In the event the Settlement Agreement is terminated and Mox Chchalis submits an 

application for an .Amended Master Plan, shorelines permits or binding site plan approval. 

.Appellants may participate in permit review proceedings and appeal any such permit 

decisions.

Notwithstanding any other provision herein, this Settlement Agreement shall not apply to 

de\ elopment of future Commercial .Areas .A. B and C as identified in City of Westport 

Ordinance 1277. The parties recognize that Mox Chchalis is not currently proposing 

development in these areas as part of the Project, but reserves the right to propose an 

.Amendment to the Master Plan concerning such areas in the future. Application for 

development of such commercial areas shall not be included in the applications for the 

Project. .Appellants reser\e all rights to contest or op])ose any such proposal for future 

development of Commercial .Areas A. B and C.

DETAILS.

fhis Settlement .Agreement may be executed in counterparts or by facsimile. The parties agree 

that time is of the essence as to the requirements in this .Agreement, fhis Settlement Agreement 

represents the entire agreement and any amendment hereto must be agreed to by all parties to the 

.Agreement and executed in writing.

13. This .Agreement shall apply to and be binding upon the parties to this Agreement, their 

members, member organizations, related entities, successors and assians. The undersianed
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representative of each Party hereby certifies that he or she is fully authorized to enter into this 

Agreement and to execute and legally bind such party to comply with its terms.

14. The Port of Grays Harbor. Deparatment of Ecology and the Environmental and Land Use 

Hearings Board are named parties in the currently pending appeal before the Washington Court of 

.Appeals, fhe Port of Grays Harbor. Department of Ecology and the Em ironmental and Land Use 

Hearings Board acknowledge the settlement embodied in this Settlement A\greement between the 

.Appellants. Mox Chehalis and City of Westport and by signature of this doeument consent to the entry 

of this Settlement Agreement and disposition of the pending appeal as provided herein.

DATED f I MS i ^  day of H Q 2007.

SMITH & LOWNEY. P.L.L.C. 

— ----------- >! Jo I
Knoll D. Lowney. WSBA No. 23457 
.Attorney for .Appellants

ZIONTZ. CHESTNUT. VARNELL. BEREEY & SEONIM

Brian C. Gruber, \ V ^ A  #32210 
.Attorney for Appellants

KALIKOW & GUSA. PLLC

Z'f
A

Barnett N. Kafikow. WSBA #16907 
Attorney for Respoiulent Mox Chehalis EEC

PERKINS COIE. LLP

Charles B. Roe, .Ir.. | J ^ A  # 648 
.Attorney for R esponds .Mox Chehalis EEC
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Respoiic\enl Cil\' of Westport

INGRAM. ZELASKO & GOODWIN

^ r i  lljR A. BLAUVELT. WSBA # 8260 
Attorney for Respondent Port of Grays Harbor

STATE OF WASHINGTON 
DEPARTMENT OF ECOLOGY

JOAN M. MARCHIORO. WSBA #19250 
Assistant Attorney General for 
Department of Ecology

STATE OF WASHINGTON 
DEPARTMENT OF ECOLOGY'

______________________ IJD__
11 lOiVlAS .1. YOUNG. WSBA' ^1737366
Assistant Attorney General for 
Department of Ecology

STATE OF WASHING'fON
ENVIRONMENTAL & LAND USE HEARINGS BOARD

1. TURCOTT, WSBA #15435 
Assistant Attorney General
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EXHIBIT A

The following described property will be conveyed to Smith & Lowney:

The easterly portions of Tax Parcel 161103420010 as shown on the attached map:

The easterly portions of Tax Parcel 791524300000 as shown on the attached map; and 

Tax Parcels: 791500400000. 791523800000, 791500600000, 791501200100.

791501700000, 791502600100. 791502700100, 791502702400 and 791006100000, 

subject to a 60 foot wide easement for ingress and egress and utilities across parcels 

791523800000 and 791500600000.

The following described property will be retained:

The westerly portions of Tax Parcel 161103420010 as shown on the attached map;

The westerly portions of Tax Parcel 791524300000 as shown on the attached map; and 

Tax Parcel 791524200100; together with a 60 foot wide easement for ingress and egress 

and utilities across parcels 791523800000 and 791500600000.

y A -



APN Acres
161103420010 11,36
7910061COO00 5.11
791500400000 1.65
7915006000001 5.54
7915012C6100' 0.15
7915017CO000 8.95
791502600100 1.79
791502700100 1.12
791502702400 2.84
791523800000 4 29
791524200100 0.28
791524300000 4.82

Total Acre 47.91

Lanco
Development

Blair Properly
Grays Harbor, VVasliingtoii

GR/\YS HARBOR

DAle: 11/22/2006
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Washington State 
-..tt'Y\eat of Ecology Dep(Uu ... 

THE COURT OF APPEALS 
DIVISION II 

OF THE STATE OF WASHINGTON 

FRIENDS OF GRAYS HARBOR and 
WASHING TON ENVIRONMENT AL 
COUNCIL, 

Appellants, 

VS. 

MOX CHEHALIS LLC, et al., 

Respondents. 

NO. 34113-1-II 
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APPENDIXC 

A. Water Quality Standards: 

Water quality criteria contained in WAC 173-201.A.-030(1) AND WAC 173-201.A.-040 
shall a1;>ply to this project, unless otherwise authorized by Ecology. Nothing herein 
authorizes temporary exceedances of water quality standards beyond the limits 
established in WAC 173-201.A.-110(3). Furthermore, nothing herein shall absolve the 
Applicant from liability for contamination and any subsequent cleanup of surface waters 
or sediments occurring as a result of project construction or operations. 

B. Duration: 

These conditions shall be valid during construction and the long-term operation of the 
project. 

C. Notification and Reporting Requirements: 

1. Notification shall be made to the City ofWestpmt through Randy D. 
Lewis, City Administrator, City of Westport, P.O. Box 505, Westport, WA 
98595, phone: (360) 268-0131, fax: (360) 268-0921 for the following 
activities: 

a. at least thirty (30) days prior to the pre-construction meeting to 
review environmental permits and conditions; 

b. at least ten (10) days prior to starting construction of each Phase of 
the project and each of the mitigation sites identified in the 
Westland Mitigation Plan; and 

c. within seven (7) days after completion of construction of each of the 
projects identified in Condition C. 1.c. 

NOTE: The required notifications shall include the Applicant's name, project name, 
project location, the name of contractor and any subcontractor, contract and contact's 
phone number. 

2. The Applicant shall ensure that all appro_priate Project Engineer(s) and the 
Lead Contractor(s) at the project site and/or mitigation sites have read 
and understand relevant conditions listed herein and all permits, 
approvals, and documents referenced herein and agree to abide by such 
conditions. 

a . 

b. 

The Applicant shall provide to the City a signed statement, from 
each Project Engineer and Lead Contractor that they have read and 
understand the conditions of this Appendix and the above­
referenced permits, plans, documents and approvals. 

These statements shall be provided to the City no less than seven 
(7) days before each Project Engineer or Lead contractor begins 
work at the project and mitigation sites. 
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D. 

3. 

4. 

All reports, plans, or other information required to be submitted herein 
shall be submitted in triplicate to the City of Westport. 

Documents required to be submitted to the City for review and/ or 
apP.roval shall be submitted to the City by the time specified herein. 
Failure to submit documents by the required time may result in 
enforcement action. The Applicant may, on a case-by-case basis, submit a 
written request for an extension of the specified submittal deadline for a 
document. The City will consider the reasonableness of the request for an 
extension and may grant an extension for a period of time it deems 
ap:propriate. The City will provide any such extension to the Applicant in 
writing only. 

No document, report or plan required shall be deemed approved until the 
Applicant receives written verification of approval from the City. 

Wetland Mitigation and Monitoring: 

1. Mitigation for this project shall be completed as described in the Wetland 
Miti~ation Plan for the Links at Half Moon Bay WestJ,>ort Golf and Hotel 
Destmation Resort dated June, 2006, with the followmg additions and 
clarifications to the extent not already incorporated therein: 

2. 

a. 

b. 

c. 

d. 

e. 

f. 

Invasive plant species cover will be monitored during all 
monitoring years. 

All performance standards addressing cover of non-native plants 
shall read: "Cover of non-native invasive species will be no greater 
than 10% in any year in newly planted or enhanced areas." 

Contina-ency measures and additional monitoring of the mitigation 
areas s~all be required by the City if wetland monitoring reveals 
that vegetation establishment or wildlife use of the wetland is not 
sufficient to meet the success standards. Additional monitoring 
may be required beyond the ten (10) year period if mitigation 
success is not achieved within the ten (10) year monitoring period. 

The wetland mitigation planting plan shall be field inspected by a 
qualified wetland consulting firm during construction and planting 
to ensure proper installation. 

• The boundaries of tl1e mitigation area and buffers shall be 
permanently marked with stakes at least every 100 feet or with 
construction fencing. The marking shall include sia-nage that 
clearly indicates that mowing and fertilizer/pestici~e applications 
are prohibited within mitigation areas. 

The City shall be notified a minimum of three days in advance of 
filed monitoring work by the A_pJ?licant. The City or its designees 
shall be allowed access to all m1t1gation sites for the entire 
monitoring period. 

The Applicant shall place restrictive covenants on the deeds for all of the 
wetlands identified as Project Mitigation above in order to ensure that the 

2 
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3. 

4. 

sites are protected in per_petuity. The Applicant shall record the restrictive 
covenants no later than sixty (60) days after required for construction of 
the project. 

a. 

b. 

Any changes to the restrictive covenants shall require written 
approval by the City. 

Violation of any term of the restrictive covenants shall be 
enforceable by the City. 

The Applicant must provide proof of ownership for the off-site mitigation 
prior to construction of the project. 

Monitoring of all wetland mitigation sites shall be conducted as specified 
in the Wetland Mitigation Plan for Links at Half Moon Bay, dated 
February 6, 2002, with the following additions and clarifications: 

a. 

b. 

C. 

Monitoring shall be completed at least yearly for a ten (10) year 
period with initial monitorin~ staring after the first growing season 
after installation of plants. It at any point during the monitoring 
period the results of monitoring show that the success criteria 
established in the plan are not being met, the City may require 
corrective action, additional monitoring, and additional mitigation. 

The Applicant shall prepare and submit annual monitoring reports 
to the City no later than December 31st of each year following the 
first year of the mitigation site work. Each year's monitoring report 
shall include photographic documentation of the _project taken from 
permanent reference points. The Applicant shall 1dentify and 
incorporate permanent reference points into the Final mitigation 
plan. 

As-Built Report: An as-built report documenting the final design of 
all wetland mitigation sites shall be _prepared when the initial 
planting is completed. The report shall include the following: 

• final site topography; 

• photographs of the area taken from established 
permanent reference points; 

• a planting plan showing species, densities, sizes, and 
approximate locations of plants, as well as plant sources and 
the time of planting; 

• habitat features (snags, large woody debris, etc.) and 
their locations; 

• drawings in the report shall clearly identify the 
boundaries of the project; 

• locations of sampling and monitoring sites; and 
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E. 

5. 

d. 

e. 

• any changes to the plan that occurred during 
construction. 

The As-Built Report shall include detailed plans showing 
locations of all monitoring transects and locations. All vegetation 
sampling and analysis shall employ statistically valid sampling and 
analysis procedures during each of the monitoring events. 
Monitoring reports shall show all sampling locations, discuss trends 
and changes, discuss success in achieving performance standards or 
other implementation problems, and set forth a time line for their 
resolution. Supporting data and calculations shall be maintained 
by the contractor and made available to the City upon request. 

The As-Built Report shall be sent to the City within sixty ( 60) days 
of completing the mitigation site. 

Any pro_posed changes to the wetland mitigation and monitoring 
protocol established in the final mitigation plan must be approved 
in writing by the City prior to implementation of any changes. 

Prior to the commencement of any constn1ction on the site the Applicant 
shall submit to the City for its review and written approval a final wetland 
mitigation and monitoring plan which includes any changes or additions 
required by this Appendix. 

Conditions for Construction Activities: 

1. 

2. 

3. 

4. 

5. 

During construction the Applicant shall corny ly with all storm water 
requirements within the Stormwater Genera Permit for Const11.1ction 
Activity Permit No. SO3-005523 dated March S, 2004 for this project or 
with the conditions of any individual stormwater discharge permit Ecology 
may issue for this project. 

Direct discharge of construction storm water to waters of the State 
(including wetlands) is prohibited. All stormwater from disturbed areas 
must be treated and managed on-site. • 

The project shall be clearly marked/staked prior to commencing any 
construction activities. Clearing 1imits, travel, corridors and stockpile sites 
shall be clearly marked. Sensitive areas to be protected from disturbance 
shall be delineated and marked with brightly coJored construction fence, 
so as to be clearly visible to equipment operators. All project staff shall be 
trained to recognize construction fencing that identifies sensitive areas 
boundaries (wetlands, streams, riparian corridors, buffers, etc.). 
Equipment shall enter and operate only within the delineated clearing 
limits, corridors and stockpile areas. 

The Applicant shall follow and implement all specifications for erosion and 
sediment control specified in the projects Stormwater Pollution Plan 
(SWPPP) dated March 4, 2004. Some adjustments to planned erosion and 
sediment control may be allowed in order to meet the water quality 
standards. 

Any new diversion ditch or channel, pond, trap, impoundment or other 

4 
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F. 

6. 

7. 

8. 

9. 

10. 

11. 

detention or retention BMP constructed at the site for treatment of 
stormwater shall be designed, constructed, and maintained to contain and 
provide treatment for the peak flow for the ten (10) year 24 hour 
precipitation event estimated from data published by the National Oceanic 
and Atmospheric Administration. 

The erosion control devices shall be in place before sta1ting construction 
and shall be maintained, so as to be effective throughout construction. 

The Applicant shall periodically inspect and maintain all erosion control 
structures. Inspections shall be conducted no less than every seven (7) 
years from the start of the project to final site stabilization. Daily 
inspections of sedimentation ponds shall occur during wet seasons. 
Additional inspections shall be conducted after rainfall events greater than 
0.5 inches per 24-hour period, to ensure erosion control measures are in 
working condition,. These inspections shall be conducted within 24 hours 
after the event. Any damaged structures shall be repaired immediately. If 
it is determined during the inspection that additional measures are needed 
to control stormwater and erosion, such measures shall be implemented 
immediately. Inspections shall be documented in writing and shall be 
available for the City's review upon request. 

The Applicant shall establish and maintain a designated area for washing 
down equipment and vehicles so that wash waters are managed. Wash 
water containing oils, grease, or other hazardous materials resulting from 
wash down of equipment or working areas shall not be discharged into 
State waters except as authorized by an NPDES permit or State waste 
discharge permit. 

Vehicles shall be cleaned of mud, rock, and other material before entering 
a paved public highway so that tracking of sediment onto the highway does 
not occur. 

Machinery and equipment used during construction shall be serviced, 
fueled, and maintained on uplands in order to prevent contamination to 
surface waters. 

Turbid water generated from construction activities, including turbid 
dewatering water, shall not be discharged directly to waters of the state. 
Turbid water shall be _pumped to a treatment facility to allow the fine 
materials to settle and then discharge as per the NPDES permit 
requirements, or transferred offsite to a treatment facility. 

Construction Stormwater Monitoring and Reporting Requirements : 

1. At least three months prior to beginning construction the Applicant shall 
gather water quality baseline data for the perimeter of the project site. 

2. During construction the Applicant shall monitor any off site stormwater 
discharges according to the following: 

5 
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a. Turbidity and pH: 

b. 

c. 

d. 

i) The Applicant shall monitor turbidity and pH in any off-site 
surlace water discharges from construction sites within 24 
hours after any storm event of greater than 0.5 inches of rain 
per 24-hour period. The storm events shall be measured by 
an on-site rain ~auge. The monitoring method shall be by a 
portable turbidimeter and a pH meter following the 
maintenance, operating and caHbration procedures in the 
instrument's instruction manual. Alternatively, a grab 
sample shall be analyzed by a laboratory accredited under 
the provisions o f Accreditation of Environmental 
Laboratories, Chapter 173-50 WAC. 

ii) During each of the above monitoring events the turbidirneter 
and pH meter shall also be used for the measurement of 
turbidity and pH upstream of the point of discharge to the 
receiving water, the _point of discharge and 100 feet 
downstream of the discharge in the receiving water. 

If monitoring indicates a need for additional BMPs, the Applicant 
shall propose and implement additional BMPs, including treatment 
BMPs, necessary to meet the State-water quality standards. Any 
proposed changes are subject to review and written approval by The 
City. 

Monitoring results for construction stormwater discharges shall be 
submitted every other month to the City. Monitoring shall be 
reviewed for compliance with WAC 173-201..A. 

In addition to the above, the Applicant shall submit a final 
monitoring plan for storm water discharges from all construction 
projects including the mitigation sites. The monitoring_plan shall 
be submitted to the City for review and written approval at least 
thirty (30) days prior to the start of construction. 

G. Operational Stormwater Requirements: 

1. All stormwater discharges from the project shall be in compliance with 
State of Washington surface water quality standards (Chapter 173-2 01.A 
WAC), sediment management standards (Chapter 173-204 WAC and 
ground water qua1ity standards (Chapter 172-200). 

a. The App1icant shall design, construct, operate, and maintain 
stormwater treatment facilities to ensure that discharges will not 
result in exceedances of State water quality criteria in receiving 
waters (including wetlands). All runoff from impervious surfaces 
(except cart paths) shall be treated using a1l known available and 
reasonable treatment (AKART), at the time of final design. 

i) The Applicant shall design the stormwater treatment 
facilities in accordance with Ecology's stormwater manual 
that is in effect at the time of final design, or equivalent 
manuals provided by Ecology; or 
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ii) The applicant may propose other BMPs for stormwater 
treatment if it can be demonstrated that they will result in 
stormwater discharges that meet the state water quality 
standards. Any proposed changes are subject to review and 
approval by the City. 

2. The Applicant shall submit the final storm water treatment facility designs 
to the City for review and written approval sixty (60) days prior to the start 
of construction of the facilities. During final design the Applicant shall 
evaluate the likelihood that stormwater facilities will intercept 
groundwater and make modifications to the designs so as to either prevent 
the interception of groundwater or increase facility sizing to accommodate 
the groundwater. If facility sizes increase the Applicant shall evaluate 
potential impacts to wetlands and other waters of the state and mitigate 
for those impacts. 

3. Sixty (60) days cl)rior to the completion of the stormwater treatment 
facility the Applicant shall submit to the City for review and written 
approval a Stormwater Facilities Operation and Maintenance Plan which 
address maintenance, operation and monitoring of all stormwater 
facilities. The plan shall address management of accumulated sediments in 
the infiltration ponds. For the purpose of meeting this condition the 
Applicant may submit other existing documents or updates of other 
existing documents that meet. this requirement. 

Operational Stormwater Monitoring and Reporting Requirements: 

1. After construction, the Applicant shall monitor storm water runoff to 
determine the success of the stormwater treatment systems. Water quality 
monitoring and visual observations shall be conduced for the first two 
years of operation, and shall be conducted at least monthly during storm 
events or during active runoff into the stormwater treatment system(s). If 
during or after the initial monitoring effort, results of monitoring show a 
pattern of system overloadin$ and/ or discharges to the emergency 
overflow, additional monitormg will be required. 

2. The Applicant shall submit a Storm water Monitoring plan to the City for 
review and apf roval 60 days prior to the project becoming operational. 
This plan sha1 include monitoring the performance of the .BMPs, 
infiltration ponds and a contingency plan if theinfiltration ponds fail to 
infiltrate. 

3. Results from the stormwater sam:pling and analysis shall be sent to the 
City within 30 days of each samplmg event. 

If the monitoring results show that the water quality standards and the 
designed treatment systems performiµice standards are not being met, the 
City may determine the project to be in violation, and additional treatment 
conditions and/or mitigation may be required. 

7 
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I. Domestic Wastewater: 

J . 

1. The operation of the Westport Sewage treatment plant to adequately treat 
the additional loading generated by the Links of Half Moon Bay has a 
bearing on the approval of a 401 certification for the project. While the 
Westport treatment plant is currently below its nominal capacity for flow 
and organic loading, the facility has had difficulty operating its existing 
facilities to meet its NP DES discharge permit requirements. These 
difficulties are related to treatment plant design limitations as well as 
operational practices. Because of these issues, the City of Westport is 
under an administrative order (#DE 1035) from Ecology to mafr.e both 
operational and facility improvements to the plant. Grays Harbor is 
currently listed under the 303(d) List as a water quality limited water body 
due to high fecal coliform counts. 

In its current state, the Westport wastewater treatment plant may not be 
able to adequately treat the additional loading from the hotel/residential 
units at the Links at Half Moon Bay. Therefore, connection of the 
hotel/ residential units at the Links at Half Moon Bay is prohibited until 
the plant d~sigri and ope~ational _issues identitied by order #DE 1035 are 
adch-essed m fuJl. Followmg the rmplementat1on of all the necessary 
improvements to the Westport wastewater treatment plant to 
accommodate the additional wastewater load from the hotel/residential 
units at the Links at Half Moon Bay, this certification will be amended to 
authorize the connection of the hotel/residential units to the Westport 
wastewater treatment plant. 

Golf Course Management Conditions: 

1. 

2. 

3. 

Prior to construction of the golf course, a final golf course layout shall be 
submitted to the City for review and comment. 

The golf course shall only operate after obtaining and maintaining 
Audubon International (Audubon) certification under their Signature 
Program at the minimum of their Silver Level. The Applicant shall submit 
to the City a current copy of the Audubon's certification. The application 
of any fertilizers, herbicides and insecticides shall be prohibited m the 
event the Audubon certification is suspended or denied. 

The management of the golf course shall be implemented as described in 
the Audubon International's Natural Resource Management Plan 
(NRMP), dated June, 2006, with the following additions and clarifications 
to the extent not already incorporated therein: 

a. Monitor groundwater quality. The NRMP proposes to use three 
monitoring wells: GW-1, GW-2, and GW-3 (5-15). The Applicant 
shall expand the groundwater monitoring network to include 
monitoring wells OW-13 and OW-10 provided these wells are 
suitably constructed to provide representative groundwater 
samples. If the construction of these wells is inadequate to provide 
representative groundwater samples, new monitoring wells shall be 

, installed at these locations and included in the monitoring network. 
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b. 

c. 

d. 

e. 

f. 

g. 

The Applicant shall increase the sampling events to bi-monthly 
sampling (every two months) for a minimum of one year prior to 
construction. 

The Applicant shall monitor for total dissolved solids (T.S.) in 
addition to the parameters listed in the NRMP Table 5-4. 

The Applicant shall calculate Response Thresholds in the NRMP 
Table 5-8 for nitrate-N, total phosphorus, and chloride using the 
procedures to calculate Enforcement Limits as described in the 
Implementation Guidance for the Ground Water Quality Standards. 
This requires that background groundwater quality and its variance 
be defined for each parameter. 

The Applicant shall include Nitrate-Nin the soil monitoring 
program described in pages 3- 12 through 3-20 of the NRMP. 

Prior to the operation of the golf course, and prior to the 
introduction of any new or revised pesticide, the Applicant shall 
submit to the City for its review and written approval a final plan 
for monitoring the movement into groundwater and adjacent 
surface water, including wetlands, of each pesticide to be used on 
the golf course. The first two applications of each pesticide will 
have to be monitored at a minimum of three separate greens or 
fairways. 

The Applicant will discontinue the use of any pesticide whose 
concentration in groundwater exceeds human health standards or 
whose concentration in the surface water of adjacent wetlands 
exceeds the acute or chronic toxicity criteria set by the U.S. 
Environmental Protection Agency. 

4. Notwithstanding and in addition to the foregoing, the final NRMP shall be 
modified, pursuant to the final order of the ELUHB, by: 

a. 

. 
b. 

C. 

d. 

e. 

Protecting water quality by extending the limited spray zone to the 
full extent of the golf course . 

Protecting water quality by identifying pesticides authorized for use 
on the course prior to their application. 

Protecting water quality by establishing restrictions on the 
application of pesticides dose in time to anticipated rainfall events 
or course irrigation. 

Protecting water quality by establishing written and scientifically 
supportable standards for pesticides in the surface and 
groundwater prior to their use. . 

Protecting water quality by requiring a monitoring plan for review 
and approval of the Department of Ecology prior to use of 
pesticides or fertilizers on the golf course that will assure with 
reasonable certainty the following: 1) adequate rigor to _provide 
scientifica1ly necessary information to detect, avoid, and respond to 
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f. 

g. 

any water quality problems; 2) the existence, nature, and extent of 
contaminants entering smface and groundwater on, and adjacent 
to, the site; 3) protocols for testing surface water to identify the 
increased level of pollutants that may be found in the first runoffs 
after the beginning of a storm event; 4) clear standards for each 
pesticide against which the results are to be compared to trigger a 
response; and 5) defined and adequate remedial actions. Mox 
Chehalis shall conform its monitoring plan to the changes 
suggested by Ecology, and shall comply therewith. In the event that 
the Department of Ecology refuses in writing to review and approve 
such monitoring plan, the role of Ecology can be performed by a 
qualified third-party consultant hi.red by the City of Westport. 

Protecting water quality by requiring a defined and adequate 
response to any water quality issue revealed during the monitoring 
or adaptive management process. 

Mox Chehalis will develop a model of the ground water table based 
on available on-site data to identify seasonal high water levels 
underlying the g_olf course. Mox Chehalis shall prohibit application 
of pesticides and fertilizers at times and locations when the water 
table does not have a minimum separation of 3 feet from the 
elevation of the golf course. . • 

K. Emergency / Contingency Requirements: 

1. 

2. 

The Applicant shall develop a spill prevention and containment _J?lan for all 
aspects of this project, and shall have spill cleanup materials available on 
site. 

Any work not in compliance with the provisions that causes distress or 
death of fish, or any discharge of oil, fuel, or chemicals into State waters, 
or onto land with a potential for entry into State waters, is prohibited. If 
these occur, the Applicant shall immediately take the following actions: 

a. 

b. 

C. 

d. 

e. 

Cease operations at the location of the violation. 

Assess the cause of the water quality problem and take appropriate 
measures to correct the problem and/or prevent further 
environmental damage. 

Notify the City and Ecology of the failure to comply. Spill events 
shall be reported immediately to Ecology's 24-Hour Spill Response 
Team at (360) 407-6300 and to the Department of Health, 
Shellfish. 

Submit a detailed written report to Ecology within five days that 
describes the nature of the event, corrective action taken and/ or 
planned, steps to be taken to prevent a recurrence, results of any 
samples taken, and any other pertinent information. 

The Applicant shall collect fish specimens and water samples in the 
affected area within the first hour of the event. These samples shall 
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be held in refiigeration or on ice until the Applicant is instructed by 
Ecology on their disposition. 

3. In the event of a discharge of oil, fuel, or chemicals into State waters, or 
onto land with a potential for entry into State waters, containment and 
cleanup efforts shall begin immediately and be completed as soon as 
possible, taking precedence over normal work. Cleanup shall include 
proper disposal of any spilled material and used cleanup materials. 

4. Fuel hoses, oil drums, oil or fuel transfer valves and fittings, etc., shall be 
checked regularly for drips or leaks, and shall be maintained and stored 
properly to prevent spills into State waters. 

5-

6. 

If at any time during work the Applicant finds buried chemical containers, 
such as drums, or any unusual conditions indicating disposal of chemicals, 
the Applicant shall immediately notify the Ecology's SWRO Regional Spill 
Response Office at (360) 407-6300. 

Prior to the commencement of any construction, the Applicant shall 
present the City for review and approval a plan to make known to future 
owners and residents within the _project that possible future coastal 
erosion could adversely impact their properties and possessions. The 
Applicant shall be required to record on titles and on condominium 
declarations a notice advising futlU'e owners of such erosion risk. 

L. General Conditions: 

l. 

2. 

3. 

4-

The Applicant shall have a designee on-site, or on-call and readily 
accessible to the site, at all times while construction activities are 
occurring that may affect the quality of ground and surface waters of the 
State, including all periods of construction activities. 

The Applicant's designee shall have adequate authority to ensure proper 
implementation of the Erosion and Sediment Control (ESC) Plan, as well 
as immediate corrective actions necessary to implement a portion of the 
ESC Plan or to prevent pollution to waters of the State, all personnel on 
site, including the construction contractor and the contractor's employees, 
shall immediately comply with this directive. 

The Applicant shall provide access to the project site and all mitigation 
sites by City and Ecology or other appropriate agency personnel for site 
inspections, monitoring, necessary data collection, or to ensure these 
conditions are being met . 

Copies of these conditions and all related permits, approvals, and 
docrnnents shall be kept on the project site and readily available for 
reference by the project managers, construction managers and foremen, 
other employees and contractors of the Applicant, and City personnel. 

11 
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Reply To [Sent on August 5, 2004]
Attn Of: ECO-083

Colonel Debra M. Lewis, District Engineer
Seattle District, Corps of Engineers
P.O. Box 3755
Seattle, Washington 98124-3755
(Attn: Jim Green, Project Manager)

RE: Public Notice 200301009, Mox Chehalis, LLC (Links at Half Moon
Bay), June15 - July 15, 2004, extended to August 5, 2004.

Dear Colonel Lewis:

This letter is in response to the referenced public notice, which
proposes direct impacts from placement of fill material into 9.98 acres of
adjacent interdunal wetlands, indirect impacts to 14.63 acres of  wetlands
from vegetation clearing, and 0.27 acres of impact from excavation. An
additional 13.93 acres of direct wetland buffer losses are identified on the
public notice. The 14.63 acres of impacts from vegetation clearing and
excavation are called “non-jurisdictional” activities.  The purpose of the
proposed work is to construct a destination resort that would include
hotels, a conference center, an 18-hole golf course, condominiums, and
supporting commercial development.

The U.S. Environmental Protection Agency (EPA) has significant
concerns about this project proposal.  EPA has three main areas of concern: (1)
impacts to Aquatic Resources of National Importance (ARNI), (2) compliance with the Clean
Water Act (CWA) Section 404(b)(1) guidelines, and (3) the need for a federal environmental
impact statement (EIS) under the National Environmental Policy Act (NEPA).  It is EPA’s goal to
work with the Corps, the applicant and resource agencies to address these issues.

Impacts to Aquatic Resources of National Importance

The wetlands at this 350 acre site represent a diverse habitat mosaic
of interdunal emergent, scrub-shrub, and forest wetlands of over 150
acres, which are adjacent to the Pacific Ocean and Grays Harbor. The site
is situated in the coastal zone at Half Moon Bay, on “Point Chehalis” at
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Half Moon Bay, Pacific Ocean’s coast and on the southwestern arm of
Grays Harbor.  This area has been the subject of ongoing coastal erosion
(refer to EPA August 21, 2003, comment letter on Public Notice CENWS-
OD-TS-NS-21).  The site contains some of the last contiguous interdunal
wetland habitat in this area and is located at the nexus of two key
migratory flyways, critical for the support of a number of migratory birds.
Grays Harbor lies
within one of eleven Globally Important Bird Areas designated in Washington State, and is
one of fourteen internationally significant North American sites within the Western Hemisphere
Shorebird Reserve Network.

These interdunal wetlands are not only important as habitat and
refuge for numerous migratory bird species, but also support a number of
mammals, amphibians, and fish. The wetlands are hydrologically
connected to Grays Harbor by way of a system of drainage canals.  This
system provides overwintering and refuge habitat for coho
(Onchorynchus keta), of which the Lower Colubia River population is a
candidate species. The interdunal wetlands also provide important
groundwater recharge functions, contributing to the maintenance of the
City of Westport’s sole source drinking water supply.  Based on the
importance of these coastal interdunal wetland ecosystems, and their
associated functions and values, EPA has concluded that the proposed
project poses a substantial and unacceptable risk to Aquatic Resources of
National Importance (ARNI). The bases for impacts to an ARNI are detailed in Enclosure
1.

404(b)(1) Guidelines Compliance Issues

EPA can not conclude that this project complies with the CWA Section 404 (b)(1)
guidelines as currently proposed.  This determination is based on our analysis of the project relative
to environmental criteria established at 40 CFR Part 230.10(a-d).  EPA believes that (a) insufficient
information has been provided to demonstrate that there are no practicable, less environmentally
damaging alternatives to achieve the purpose(s) of this non-water dependent project, (b) the project
will contribute to adverse impacts on water quality, (c) the project poses significant adverse impacts
to the aquatic environment, and (d) the proposed compensatory mitigation does not adequately
replace the lost functions and values of impacts to the interdunal wetlands. Please refer to Enclosure
1 for our detailed comments and concerns regarding 404(b)(1) Guidelines’ compliance.

Need for Federal Environmental Impact Statement (EIS)

Prior to making a decision on this permit,  EPA recommends that a
full NEPA EIS be developed to fully scope and evaluate the purpose and
need for this project relative to its impacts to the human environment. We
believe this project  poses significant environmental impacts, and is the
subject of significant controversy.  Issues of concern to the public include
(but are not limited to):
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• Restriction of access to the coastal zone and privatization of public

use areas
• Privatization of the road currently leased by the Army Corps of

Engineers to Westhaven State Park
• Fragmentation and degradation of ecologically important interdunal

wetlands
• Development that will lead to increased shoreline armoring in a

highly active coastal zone
• Impacts to water quality and groundwater recharge
• Impacts to local fisheries and shellfish industries
• Impacts to local and statewide  recreational users (including surfers,

birders, naturalists, etc.)
• Impacts to cultural resources and traditional use areas
         
         Accordingly, EPA strongly recommends that the Corps fully evaluate
this project through a full NEPA EIS process.

Summary

EPA is formally notifying the Corps -- pursuant to Section IV, paragraph 3(a) of the 1992
CWA Section 404(q) Memorandum of Agreement between our agencies--that the proposed project
may result in substantial and unacceptable impacts to Aquatic Resources of National Importance,
that significant impacts are likely to occur that warrant the preparation of a federal EIS, and that the
project is not in compliance with the CWA Section 404(b)(1) Guidelines.  EPA recommends that
the Corps not issue a permit for the project as proposed. For further coordination on
this project, please feel free to contact me or have your staff contact Ms.
Linda Storm, Wetland Ecologist, at (206) 553-6384 or
storm.linda@epa.gov.

Sincerely,

/S/

Michelle Pirzadeh, Director
Office of Ecosystems and Communities

Enclosure 

cc: Mox Chehalis, LLC
Economic & Engineering Services, Inc.
Nancy Brennan-Dubbs, USFWS
Matt Lungenberg/Tom Hooper, NMFS
Roman Iyer, Chehalis Confederated Tribes
Guy McMinds, Quinault Tribe
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Perry Lund, Ecology
Key McMurray, Montesano, WDFW
Craig Zora, WDNR
Susanna Boyer, WDPR
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Dl.lPARTMF:-!T 01' ECOLOGY, 
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V. 

CITY OF WWS'l'PORT and MOX 
13 CHP.HALIS. [,. L.C., 

14 R~spondmts. 

15 

I. 

• 23 
8HBNo. U\- O 

NOTJCEOF APPEAL 

APPEALING l!ARTV 

17 The !,;tare of WasbingRm, D~partment t>f Ecology . (Ecology) by aud t!irough ii$ 

18 aunmeys Christine 0, Gregoire, /\tromey Gener.I, and Thomas J. Young, A,,i,tiLot At1omey 

19 Goncrnl. app,..'!ll~ the City of w~~tpmt's grant of a substanli!ll d~wlopnienr permlt, daled 

w August 9, 2001. to Mox Cheh!\lis, L,L.C. for conslrl!ction 0['11 project k/,own a., !h., Links at 

21 Hall' Moon Bt1.y. A copy of the permit. pennit data sheet, permit orrliculion, nnd Planning 

22 CQrnmissfon Finding." and Conclusions are attached l~retn. 

23 

24 I. 

IL FACTS SUPPORTING Al'l'f'.AL 

'l11e prop~rty that is ihe sutiject of !his appeal Is located in \he City of We,1port. 

25 Washington in ~ection l. Township 16 North Range 12 West. TI1e prnp~rty is hounded by the 
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Pacific rx«m un the m:ol, Half Moon Bay l!J\d Ille W~i!tport Marirut Distrk:t on the north, 

2 Forrest Stro~t on the •a•t and Washington State Parks property on tho south, 

3 P(lrtions of the property are located withir. 200 feet of the ordinary high water 

4 m!1Ik of Half Moo11 Bay and the Pacific Oc.-an and portions are located within the 100 y,:ar 

5 n.,odplain of Grays Harbor. The property nlso contaim nwnerous high qu•liiy wetland, lhnt 

6 are in hydraulic crnilinuizy with the Pacific Occm, The Pacific OceW'I and Half Moon Bay a,e 

7 shorelin~, u!'starewide significance. 

R 

9 

If 

I?. 

13 

14 

3. Th~ City of We$lpoct's pmnit ®lil. ~hcct'd_csrnhe:3 the ptllject ~s; 

D(}v<:iopinenl of a destination resort consisting af a 200 room !u,mry botol wirh 
" fo()lprint of 40,000 squnre leer, a second 200 room budget hntel with a 
footprin! nt' 40,000 square feet, a conv~ntion center wilh a f0<.>lprint of 31,0UO 
square feet, an 18 hole Scottish Lin!<, otyle golf co1ttse with clubhouse and 
maintcrnmce facililies, and up to 400 condominium units in 40 - IO unit 
buiklings with a ftiotprint of 2,llOO encli. 

Pormit data sheet, p, 2, 

I 4. Acc,,nllns ,a the f'in•I fawironmental fritpact Statement (PETS), the proj~cl will 

. impact over JO acres ofwethmds 011 the site, inclw.ling 12 acres of fill, 16 acr~s of"mowing", 
15 I 

16 

17 

ll! 

19 

20 

23 

24 

25 

26 

4.5 acres of excllvation and 2 <1Cres oftemporary mns1ruction impac'ts. 

5. The wctlar1ds on the •it~ are rare, hi~h quality, inter,dunal wetlands that provide 

habit1t for bi!ds. amphibians, small maminals and lnvertehmtcs, The applicant's con<:eptutll 

wi,t!and mitiguti1)11 plan describ"11 the habitat vulue, of the wetlands as follows: 

Wetlands at the site generally provide bctt,,r than i.wctage functions relative to 
biological support, Comrlex vegetative structure, coru1ec1ivity, diverse habilal types, 
and a low cover c,f invas1v~ spe~1ct ¢ontribute l() the incre~sc'<I funcdon of ,h~ on:,ito 
w~ilamls ro contribute ,o b10fol!'cal •upport. Oenernlly, b,ologi,~al support t\mctwm 
incre~xc l'rom west ti) east with the area contributing tile highest value being the 
forested wi::tlnnd areas In the eastern porthm o! 1hc si1~. 

Conceptual Wetland Miliga~ion l>l!lll, p. 12. In addition, the we:lauds <:<')Mtitute u 1ccl1argo 

n"'11. for undtlrground. aquili:rs, 
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6. Aocm1.Ung to l:cology's Cnu,tal Etosio:1 Study, the OMGII he«eh~s in lhtc 

2 vk\oity <>f the proj.,.;1 arc eroding. The project involves ~<,instruotion nf ~tt11cturei; located 

3 ~li>SO to the beach a11J !\;tun, erosion oQntm! measures likely will be necessary to ptntc,t thorn. 

4 

5 

6 
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I! 
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7. ·rhe prnperty is de•ib'ffitted urban un<ler the City <>f Westport Shor~line Master 

Progrrun (SMr). WctlamJ !ill within Ui;, urooo environment is generally pr<,hibit~,!. with tlu·ee 

exceptfon.~ allowed under a conditional WIil permit, The SM!' 11l~o states: 

01her in-vml>!r landfills iiml Ulrldfills Wttll>rwatd of th~ line of ordinnry hi~b 
water nr !be ed1,oe of the associute<.1 wetland sh~II sot be permitted unl•ss me 
landfill is f:,n[h ·rniccssary for a water depem!ent us.e nnu tho p(o!)<.lS<ld ill! sires 
ore not wlthln U,e mrusb south afthc cxl!ltlni. airport. 

$MP. s~ction l 7.J.2,055. 

8. The SMP aetlne.~ shoreline juri;a;ilc1ion to include the IOU year fiood piain in the 

arettol'thc pwjc<:t. SMP, Secrlon [7.32,020. 

9. On <1rabou1 July 25, 2001, tile City or We!!lport Plaflning Commisiion !sm:d Its 

decision app,,,ving a sh,m,line substantial &vdopm~nl pemiil and conditional use permit rnr 

th~ project. The permit irodudc-s 17 c<.mdllions, lnchuline, the requirement thllt lbe npplicoot 

submit u final Natural Resources Management Plun,"' 5nal golf cnu,se laycut, a fin"! Wetland 

Miligntlan Plan, a final SU,nnWlltci Treatm1,nt Pion. and a plan to notify futu,,c owners ond 

residents within, !he ~rojccr cf possibl~ fo.ture crooion. 

Ill. GROUNDS FOil APPEAL 

1. The projt::c1 description ;n the permit and the analysis of envirorunental imp;.icis 

in !he aocompauyi11g d0cumen1.S arc too vague u, permit u1eanin1:1lul review, for cxt1ruple, the 

exact locatio11 antl number of structures is uncertain, a~ the flliS indkutes: 

Ph .. c t will iru::lu.:le the development ar """ hotel stn1cture with an estimulcd 
200 kl 400 rooms, The rart!!C of room capacity ts <iue lo the lilct !hilt there may 
only be one hotei structure. Vs)'rsus two ~puu1tc structures for the fim.~1 
huiltl-out. TI,e applicant is keeping the option uvt1ilable lo determine later 
whether nr not one strucllJre containing all the proposed ,onm ca;,Adty is mom 
fea.slhle thm two separate structures thitl would provide the Clltimatcd full r<mm 
capucity of 400, In !lddition. l'hw,\! I contains the conv¢ntlon center. /\gain. the 
convention center may be designed wi1hi!1 the hotel complex <!T may be ~ituare~ 
ru:ljo,:ent lo the hu\el on a separnt< buildit1@ pud. This will al~o oo dctcrtnined 
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<luring the design and pctmittillB processes, Phase l will also incl\1de the 
construction of the 18-holc golf course and associated clubhouse artd 

2 n1J1inten1111ce fooilitics. 

4 2. The impacts to the on-site weU,'Utds sre not fully descdhed. The mitigation plan

s and stormwatcr management proposals contain insut1icient i;!,,tail. The imount of impervious 

6 ,1trface is unclear. The ordinary high water !llatk of! fall' Moon Bay on the site pluns, which 

7 wa, <k1ermined without input lrom Ecolob'Y, apptar� to be errom,ou�. 

8 j, The stnnnwatcr management proposal i� inwle,1uate. No lhm1al storrnwntcr 

9 management pian has yet been Auhmittcd. The l!-pplicant proposes 10 constnict stnm1wate 

to detention ponds in the wetlands area but it is unclear how these ponds will functhm bccnuse the 

11 ground is "'1tuni.ted tn the surface in many areas where th� pond• are proposed, fhe appli_cam 

12 apparently proposes lo u.se \he sunounding wetlands ,,. stomw,ater detention, which is 

11 unacceptable under SMP 17.32.065(2) and 17,JZ.050(l)){H). 

14 4. The mitigation plan is inatleqWlte, Claimed mitigation appears to incluck

15 .,tom1w11ter management ponds tl111t cannot Pfoporly be c\ain1etl as mitigation. The pt·oposed 

16 mitil'atlon is inadequate to ensure preservation of wellrutds function8 and values in vi{)lath:,n of 

17 SMP 17.32.065(5). The scope t11' the project and the impact on wetland, appears far greater 

18 than will be compensated for under the applicant's ptoposed mitigation plan. Dl'tails rc;ga,·ding 

J 9 the llflplieunt' s clearing and grading plans and plrurting phu,,, have not been provided. The 

JO rropo�ed use jg not a water depemlent use and consequently upland alt,mativcs shoul� he 

21 evaluated to avoid or mlnimiz• impacts to wetland$. 

22 5. The SMP requires l 00 font buffers around Closs A wetland, un<l 50 foot buffer,;

23 around Cla.ss Ll wetland.,. SMP, SectiOll 17.32.065. Most of the wetlands on the site are Cluss 

14 A or R. yet no buffers are required in mimy instances. Inadequate buffers are provided for 

25 existing wcllnnds and wetlunils claimed as m{tigati<ln. The permit allows hL1 ffcr avcrabting 

26 although �omplian<>e with the condition• in SMP l 7.32.065(S)(A) b.�s not heen dcmonstraled. 
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o. The pn~j""t generally is in<.~msistent Vlith the \)olicics and pruvisions ni' lh~ 

:2 Shmc!lnc Jv1i,na1:ement Aet and the S!vll'. The pn\ject will caUi!C severe impm:L, to the inter­

J dunal w~tlamfa system in the vicinity wi!bout a ,'OTTe;.'J"'nding public benefit. The prqicct 

4 likely will r,;qulre ~r(mion protoction mcnsm"" in the t\Jture. the in,pact< of which have nm 

5 hec>n dcscrlbcd or lakcn into acc-ount, 

6 7. lJ~c of pesticides amJ herbicides on the site trui.y impair water quulity. The 

7 U!)l)licant relies nn certil\cation by A11d\Lhon lntematiooa_l lo reduce pt,l!u1iun from herbicides 

R nnd p,:slicidc~. but th,is cettifhmtiM hos not yet been nhtJ.inod. 

9 s. The pnojc;ct will bloek cummtly 1111impcood views oftlk, ocellll. Many oltw:us 

l O coullllefltetl durint< the SEPA process that th• site is used for p1111$i\lO 1ccreatio11 and aesthetic 

l I enjoym~nt The project will limit puhlic ncccss lo the inter-uunal a~a without providing.any 

ii significant new npp<>rtunitic$ fur sccess, In vi11lu1fon oi'SMP ! 7J2.0ti0. 

IJ JV. 

14 Ewkl!<Y requests that the substantial development permit issued to Mox Chebaiis, 

15 L.L,C, fur th~ Link, u\ Half Moon Uay project de,cribed above be YIICllled und the application 

16 remme<l to t~e City ofWeslptJI\ for rooonsiileration, 

i7 DATED tll!s_j_ day of September, 2001. 

18 

19 

20 

21 

22 

23 

24, 

25 

26 

CHRTSTTNE 0. G!lliOOIRF. 
Attom<0y Oem:,al 

~) \__ \( 
) _.\.,C-- () • '1 

THOMASJ. YOUNG ' 
WSBA ~ ! 7J(,6 
Assi•mnt Attonicy General 

Attorneys fur Respondent 
S!Atc <>f W Mhi11gtnn 
Deport=nt of f'.col<11!Y 
(360) 586-4608 

l /d'TOONF:Y Gil>iliRAl. IJj, WJ\~Tl\NUlON: 
h!~:,' !)k',,:1Hffl 

P:J Umt .:jfl J. t '/ 
UfrM\Cl1{t WI\ <n!'i!H,!tl I 1 

F "X 06ffl '!W,,i<,7t;U 
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INVESTIGATION REPORT and CONCLUSIONS

Reference Number: 200301009 Field Investigation: 8 April 2008

Reference Name: Mox Chehalis, LLC Investigators: Jim Green, Joe Brock, Gail Terzi

Method of Inspection: X Onsite I I From Adjacent Property I I Boat

Description of Prior Permit Activity: Mox Chehalis, LLC submitted a permit application 
(File No. 2000-01251) on 18 September 2000 to construct a destination resort including hotels, 
conference center, golf course, condominiums, and supporting commercial development. The 
project would be located on a site 250-300 acres in size adjacent to the Pacific Ocean at 
Westport, Washington.

Wetlands on the project site were delineated between February and August 2000. The site 
contains 167 wetland areas interspersed in a mosaic pattern throughout the site. A total of 148 
acres of wetlands were delineated on the site. The wetlands were confirmed by Corps staff in a 
Jurisdictional Determination and Wetland Summary dated 2 April 2001 and a letter dated 
4 April 2001 to the owner of the property at the time, the Port of Grays Harbor.

The initial project proposal included the filling of 11.96 acres of wetlands, the clearing of 15.89 
acres of wetlands, and the excavation of 0.26 acres of wetlands on the site primarily for 
construction of the proposed golf course. A revised application was submitted on 26 April 2001 
and included the filling of 10.56 acres of wetlands, the clearing of 13.82 acres of wetlands, and 
the excavation of 4.22 acres of wetlands, again, primarily for construction of the proposed golf 
course.

The revised application encountered considerable local opposition during the Shoreline permit 
process conducted by the City of Westport with many citizens in the area and an organized 
environmental group opposing the project. The local Shoreline Permit process resulted in 
extensive litigation. In a letter dated January 29,2003, the Corps canceled the revised permit 
application pending resolution of the litigation. Mox Chehalis, LLC was advised that 
cancellation did not preclude the application fi-om being resubmitted at a later date when 
litigation involving local permits was resolved.

While working on a Settlement Agreement with local groups opposing the project, Mox Chehalis 
submitted a new permit application to the Corps on 18 August 2003 (File No. 200301009). This 
new application was similar to the original application but changed the impacts to wetlands. The 
revised proposal now included the filling of 9.98 acres of wetlands, the clearing of 14.63 acres of 
wetlands, and the excavation of 0.23 acres of wetlands. In addition, approximately 13.66 acres of 
wetland buffer impacts would occur from construction of the golf course and cart paths and 0.27 
acres from the condominiums.
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The revised work was subject of Seattle District Public Notice No. 200301009 dated 
15 June 2004. During the initial phases of the permit process, Corps staff met and corresponded 
with the Applicant’s agent numerous times. The Applicant was advised on several occasions that 
the project would have to be evaluated using the EPA Section 404(B)(1) Guidelines. The Corps 
repeatedly requested information pertaining to project alternatives as required by the Guidelines. 
While some information was provided, much of the requested information was never provided. 
The Applicant was unwilling or imable to provide critical information required by the Corps to 
determine compliance with the 404(B)(1) Guidelines. In addition, the Corps requested 
information in order to complete the Endangered Species Act coordination with the U.S. Fish and 
Wildlife Service (see 3 May 2006 letter). This information also was not provided. Ultimately, 
the application was canceled on 3 May 2006 due to Mox Chehalis, LLC’s failure to submit 
information required to continue with the processing of the application. In a 3 May 2006 letter, 
the Corps advised Mox Chehalis, LLC not to commence construction of the project without a 
permit.

Despite the Corp’s letter dated 3 May 2006 advismg Mox Chehalis, LLC not to commence 
construction of the project without a permit, work on the project commenced sometime in 2006. 
Based on a subsequent 22 June 2007 SEPA EIS Addendum for the project and a 29 June 2007 
letter from the City of Westport, the project had been modified and consisted of a golf course 
without the filling of wetlands.

The site was inspected by Corps staff in December 2006. Large swaths of forested areas of the 
site had been cut to create fairways for the golf course. This work was non-jurisdictional because 
it did not constitute the placement of fill material. However, the inspection revealed that fill 
material had been placed into jurisdictional wetlands adjacent to Grays Harbor, Pacific Ocean. 
The wetland filling activities involved filling the low areas of an existing road at three separate 
locations to improve access to the interior of the site and the stockpiling of wood chips from the 
cutting of trees and the grinding of st\imps on the site. The amount of fill placed in wetlands was 
estimated to be approximately 0.08 of an acre in size. Because of the minor natiue of the 
violation and the fact that the work did not exceed the limits of the Corp’s current Nationwide 
Permit 18, the Corps decided to take no legal action at the time and authorized the work using 
NWP 18 (see 4 April 2007 letter).

Most importantly, in the 4 April 2007 letter, the Corps advised that based on detailed knowledge 
of the project site and the extensive mosaic of wetlands that exist throughout the project site, we 
believed it would be extremely unlikely that a viable golf course could be constructed without the 
further filling of wetlands. Mox Chehalis, LLC was “cautioned that legal action may be initiated 
against the parties responsible for any further wetland filling activities that exceed the limits of 
the Nationwide Permits. Any such violation of Federal law would be considered knowing and 
willful.”

Knoll Lowney

Knoll Lowney

Knoll Lowney
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Description of Work: The Corps received two reports that work was continuing. These reports 
were provided by Corps personnel working in the area. As a result of the reports of ongoing 
work, an inspection of the Mox Chehalis, LLC project site was conducted on 
8 April 2008. Jim Green, Joe Brock, and Gail Terzi of the Corps inspected the site. Also in 
attendance at the site were Mr. Francis Naglich of Ecological Land Services, Inc., Mr. Randy 
Lewis of the City of Westport, and Mr. Jarl Priest of Lanco Development Company.

Because the project site is 250-300 acres in size, only a small portion of the site was inspected on 
8 April 2008. The inspection took place on the northern end of the site on Holes 1,10, and 18. 
The wetland delineation map from the approved 6 September 2006, Wetland Delineation and 
Charactierization Report was used during the inspection. In addition, Mr. Naglich provided a 
color copy of a project site map entitle Wetland Creation and Upland Dune Rehabilitation Map 
dated 9 July 2007. The 9 July 2007 map was generally consistent with the 6 September 2006 
map, The 9 July 2007 map was more inclusive of wetland areas because small upland area from 
the previous delineation were now mapped as wetland.

The inspection revealed that fairways had been carved out of the forested portions of the site and 
silt curtains were installed throughout much of the site. For most of the inspected area, the silt 
fence had been installed at the immediate edge of delineated wetland boundary. As a result, for 
many of the wetland areas the shape of the mapped wetland was consistent with the wetland area 
as outlined by the silt curtains. However, in some cases, the silt curtains had blown down due to 
storms and in other locations, the silt curtains were not properly located to protect wetlands from 
being filled. Much of the area not defined by silt curtains was filled with 2 to 3 feet of sand fill.

The site inspection progressed via a construction road from Jetty Access Road to the vicinity of 
the T-box for Fairway 10. At this location, the construction access road had been constructed 
over a section of Wetland WL-FK (see site photos 1 and 2). The inspection then progressed 
south through the vicinity of Fairway 18 to the location of the abandoned road grade that bisects 
the site. The wetlands defined with silt curtains were generally consistent with wetland 
delineation map from the 6 September 2006 wetland report. However, numerous unauthorized 
encroachments into the delineated wetlands were observed. At some locations, roads had been 
constructed across the wetlands or fill had been allowed to enter the wetlands due to the poor 
maintenance of the silt curtains/construction fencing or the lack of any silt curtain to identify 
wetland areas. In Wetland WL-AV a road had been constructed over the wetland (see site photo 
5). At Wetland WL-KC-B fill had been placed over a long narrow strip of one edge of the 
wetland. The xmauthorized fill placed in Wetland WL-KC-B was representative of the numerous 
violations that had occurred at the site. The individual wetland fills were small, but the indirect 
wetland impacts associated with the violations was extensive.

At the location where the abandoned road grade bisects Fairway 18 the inspection progressed 
east to Fairway 10 and then northerly back to the T-box for Fairway 10. The wetlands in Fairway 
10 were also outlined by silt curtain to include the very distict hook-shaped Wetland WL-KI. 
However, in this area the silt curtain-outline wetlands were inconsistent with the delineation map 
from the 6 September 2006 delineation report and additional areas of unauthorized fill in

Knoll Lowney

Knoll Lowney

Knoll Lowney

Knoll Lowney
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wetlands had occurred. The northern portion of Fairway 1 was also inspected. Fairway 1 has 
three in-line terraced T-box locations. This area also had silt curtain placed immediately on the 
delineated wetland edges.

According to the construction representative from Lanco, Mr. Priest, all of the sand fill material 
placed was obtained onsite by excavation and grading. In the area of the proposed driving range, 
a large excavation occurred and was the source of much of the material utilized onsite.
Numerous other excavations occurred throughout the site as a source of sand fill material. These 
excavated sites contained standing water at the time of the inspection.

Numerous soils pits dug by Corps staff along the edges of the sand fill areas revealed the 
presence of hydric soils and compacted vegetation (carex). Locations of fill within wetlands per 
the 6 September 2006 wetland delineation report were verified by the presence of hydrophytic 
vegetation and hydric soils beneath the fill material. In many areas, particularly at locations of 
road crossings and cart paths, silt fencing was not installed at all and emergent wetlands were 
filled. Based on visual observations and soil pits dug by Corps staff, sand fill material was 
placed in delineated emergent wetlands at many locations in the areas inspected. The precise 
acreage of wetlands filled would be difficult to quantify without aerial photographs and an 
overlay of the confirmed wetland delineation but based on field observations, the fill is estimatetj 
to far exceed the limits authorized by any Nationwide permit. Aerial photographs would need to 
be taken to determine the full extent of the alleged violation at the site.

Wetland Summary:

a. Soils: Soils on the site are mapped as Duneland and Yaquina loamy fine sand. Duneland 
soil is a very deep, excessively drained land type consisting of a ridge of dunes near the ocean 
shore, an interdune area, and a ridge of dunes inward from the ocean shore. Soil pits dug 
onsite verified the presence of duneland soils. The soil pits revealed sandy soils, typical of 
Duneland Soils, with moderate saturation near the surface.

The other soil on the project site is Yaquina loamy fine sand. The onsite inspection did not 
cover the area mapped as Yaquina loamy fine sand. However, this is a very deep, somewhat 
poorly drained soil in depressional areas between stabilized sand dimes. Yaquina loamy fine 
sand is classified as a hydric soil in the State of Washington. Effective rooting depth is 
limited by a seasonal high water table that ranges from a depth of 24 inches to the suface from

November to April. Runoff is very slow. Most vegetation in this soil unit is woodland. 
Common forest understory species include salmonberry, sedges, salal, cascara buckthorn, and 
skunkcabbage.
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b. Hydrology: Work on the project site included extensiye excayation with the sandy soil 
being used as fill material on the low areas of the site where fairways were being constructed. 
The excayated areas were left with extensiye ponding due to the high water table typically 
found in ocean dunal areas. Soil pits dug onsite reyealed moist to saturated soils in the 
identified wetland areas.

c. Vegetation: Much of the site has been cleared but preyiously contained shore pine, carex 
obnupta, and other dunal yegetation. Areas of the fairways that had been cleared reyealed 
shore pine trees cutoff approximately 1-foot aboye ground leyel. Much of the unfilled areas 
contained carex and yarious dunal grasses. Soil pits dug in suspected wetland fill areas 
reyealed the presence of carex underneath.

Other Information: During the Corps’ onsite inyestigation on 8 April 2008, the wetland 
biologist for Ecological Land Seryices, Inc., Mr. Francis Naglich, adyised Corps staff that he was 
present only approximately one day eyery two weeks during the filling actiyities. In addition,
Mr. Naglich adyised that after the forested areas of the site had been caryed out through the site, 
additional wetlands were discoyered that were not part of the original delineation confirmed by 
the Corps.

Corps staff adyised Mr. Priest of the Corp’s letter dated 4 April 2007 adyising that it would be 
extremely unlikely that Mox Chehalis, LLC could construct a yiable golf course without the 
further filling of wetlands and that they were cautioned that legal action may be initiated against 
the parties responsible for any further wetland filling actiyities that exceeded the limits of the 
Corps’ Nationwide Permits. Mr. Priest was adyised that a letter would be sent by the Corps to 
Mox Chehalis, LLC concerning the ongoing work and alleged yiolation.

CONCLUSIONS

X This work appears to be in yiolation of the Clean Water Act because:

X The work includes filling actiyities in jurisdictional wetlands and exceeds the limits of 
any NWP, Regional General Permit, or exemption. An indiyidual permit is required 
and none was obtained before the work commenced.

Attachments: Q  Sketch X Photos Q  Calculations Q  Other Q  None
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State of Washington, Parks and Recreation Commission 
Real Estate Purchase & Sale Agreement 

THIS AG~EMENT is made as of the g-U, day of 4ti1 &o=, r . 2015, by artd 
between th,~ STATE OF WASHINGTON, acting by ~d throu~ the WAS~GTON STATE 
PARKS AND RECREATION COMMISSION (hereinafter referred toas "State") and JD 
FINANICtL CORP, a Washington ~orporation (hereinafter referred to as "Seller"). 

Acting under those authorities grantecl to State in chapter 79A.05 RCW, and in consideration of the 
mutual co+nants set fo_rth in this Agreemen~, the mutual receipt and sufficiency of which are 
acknowledfed, and subject to all tenns ofth1s Agreement, Seller agrees to sell to State and State 
agrees to pµrchase from Seller the real estate located in Gn:iys Harbor County, state of Washington, 
all subject lo the terms and conditions of this AgrJ

1
ement, together with the following: -_· 

1. PR PERTY 
Sel~r shall sell and convey to State, and S ate shall purchase and accept from Seller, that 
ce~ain r~al property located in Grays Har9or Coun~, yvash~·ngt~n, ~ocated in Section!•. 
Tovmsh1p 16 North, Range 12 West, the legal descnphon o whwh 1s set forth on Exh1b1t 
"~'[ an~ additional_ly sh~wh throu~h ExhiBit "B" (map )

1 

atta, he'd hereto and_ ·incorporated_by 
this reference herem, bemg a portion of Parcel #616120143 1 01, together with the followmg: 
(a) All rights, licenses, privileges, reversions and e&seme~ts· pertinent to the real property, 

including, without limitation, all minerals, oil, gas a,nd o her hydrocarbon substances on 
and under the real estate as well as all development righ s, air rights, water rights, water 
and water stock, and associated tidelands and shore land ; . ' 

(b) All improvements, if any, located upon or within said re 1 property; 

( c) All easements, rights-of-way, appurtenan,ces and other i ghts used in connection wjth said 
real property, including but not limited to rights to ~djac nt streyts, road_s, alleys ana 
rights-of-way; 

( d) All intangible personal property owned by Seller and us d in the ownership, financing, 
operation or mijintenance of the land, improvements, ri . ts and interests described in 
~,lauses ( a)-( c ~ apov~, o_r any po:tion of any o! them .. ThF, intangiple pe:son~l property 
mcludes, but 1s not lnmted to, licenses, pepmts, cert1ficles and franchises ,issued by any 
federal, state or local authorities relating t~ the use, µiai tenance, occupancy or operation 
of the real-property, reports and studies, utility and ,?:oni • g studies, traffic studies and 
wetland studies, plans and specific~tions, corresponden e surveys, ancl any other 
documented information relating exclu~iv<;lly to. the real-~ropei:ty, .. Se~er's interest in all 
tenant leases and service contracts covering the real pr,o*erty, mcJudmg any and all 
security deposits ahd prepaid rents ,thereunder, and any ~nd all escr?~ accounts, 
insurance policies, ,deppsit~, instruments and business records pertammg to the use, 
maintenance, o·ccupancy or operation of the real pt~pe . 

W:estha fn State Park I Finarial Corp. 

l 
I 
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The parcel ,of land, together with the improvements, l'ights and interests described above 
a1·e colJectiveJy refert'ed to ·herein as the "Property.'• - ' 

2. PURCHASE PRICE 
I . . 

3. 

2.1 Amount. 111e purchase price ("Purchase Price.,) ttj be paid for the Property shall be a 
sum equal to the amount as determined by a qualified third party appraise1· AND 
confirmed by.a qualified review appraiser. 

2.2 

' I 

State and Seller recognize and agree to utilize the standard appraisal procedures 
reported through the Uniform Standards of Professional Appraisal Practice (USPAP) 
and to follow appropriate guidelines as required by the Recreation and Conversation 
Office (RCO):, -

State shall review and approve the appraisai repo1t prior to awarding the review 
appraisal. State shall review and approve the reviewed appraisal report priot· to 
completing the Offer of Purchase at Estimated Just Compensation (Offer), an example 
ofwhichJs attached hereto as Exhibit ''C". Upon receipt by State of Seller's 
acknowledgement of Offer, which is required by State's fonding soutce, State shall 
prepare and submit to Seller an addendum to this '\greement by which State and Seller 
shall agree to the Purchase pl'ice and to proceed to closing. Seller reserves the l'ight to 
reject any Purchase Offer presented by State. 

Payment. Purchase Price shall be paid into escrow by a State warrant payable to the 
Escrow Company on the Closing Date as defined below. 

CLOSING 
3.1 I • Closing Date, "Closing," "Closing Date" or "Date of Closing" as those terms ru·e used 

, herein, sh11-ll mean the date upon which all documents a1·e recorded.and monies paid to , ~ 
complete the purchase contemplated herein. The Date of Closing shall be.as soon as./:J 7. (l 
practicable to facilitate an orderly closing but no Jater than De.c.ember 15, 2015; /1-t--W ~ 
provided, that the Date of Closing may be extended upon mutual written. agreement 
between State and Seller through an amendment to this Agreement. 

3.2 Escrow. This transaction shall be closed in escrow.at Chicago Title Company, 719 
Sleater~Kinney Rd SW #108, Lacey, WA 985031 (360) 456-7_878 (''Escrow 

. Company,,) which shall be arrnnged by State within ten (10) days of execution of an 
1 addendum to th.is Agreement agreeing to the Pu11chase Plice. The parties sha11 deposit 

the necessary documents and funds iri escrow sufficientJy in advance of the Closing 
Date to facilitate an orderly closing. Sta,te and Seller sh~I each pay one-half of the 
Escrow Com_pany' s fee. 

3.3 Closing and closing Costs~ Prior to or on the Closing Date, Seller.and State shall 
deposit the following document$ and funds _in escrow, and the Escrow Company shall 
close th6 escrow in accordance with the insti:uctions of State and $eller cqnsistent with • I . 

this Agrtement. 

i ' 
Westhaven State Pal'k 
JD Fin incial Corp, : 
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3.4 Seller Obligations. Seller shall deposit the following: 
(a) Duly executed and aclmowledged Statutory Warranty Deed conveying the Property 

to Sfate and a Real Estate Excise Tax Affidavit; 

(b) Duly executed escrow instructions, as required of Seller to close this transaction in 
accordance with this Agreement; 

(c) If SeUer-is:a,corporation or pa1inership, a ce1tified resolution authorizing the 
execution of all qocuments delivered at the Closing; 

(d) Pursuant to Section 1445 of the Internal Revenue Code of 1986, as amended, a non­
foreign:affidavit, stating that Seller is not a foreign person and providing Seller's 
United States taxpayer identification number. If Seller is not able to certify that it-is 
not a '.'foreign p.erson," State is authorized to withhold a poition of the purchase 
price;.at clos~ngfor U.S. Income Tax purposes; and 

(e) Such other-;instrum~nts.or documents as may be required purs11ant to the provisions 
hereof or as mutually agreed by Seller and State to be necessary to fully 
consummate the transaction contemplated hereby. 

3.5 State Obligations. State shal1 ·deposit the following, 
(a) The Pm:chase Price; and 

3.6 

(b) Such other funds and-documents, including without limitation, executing escrow 
instructions as·are required of State to close the purchase in accordance with this 
transaction. 

Prorations. Seller shall pay any assessments charged against the Property in full prior 
to or at Closing. Seller shall pay all real estate taxes and personal property taxes, if 
any, through the Date of Closing. In the event Seller has prepaid any real estate taxes, 
Seller may.seek a.refund·:fi:om the appropriate county official. State shall have no 
obligation to refund or-pay any such amount to Seller. Seller shall pay any excise tax 
necessary.to transfer title. 

4. C0NVEYANCE,TITLE INSURANCE AND POSSESSION. 
4.1 Form of Deed. On.the Closing Date, Seller shall convey title to the Prope1ty to State by 

Statutory/W:ai'ranty Deed~ fre~-and ,clear of all assessments, monetary liens or 
encumbrances,securingthe payment of money, and subject only to any other 
encumbrances or defects acc_epted by State in writing. , ':i. 

4.2 PreliminaiyCommitment for Title. 
(a) Withinthiliy:(30) days·after,•the date this Agreement is executed by Seller, State 

shall obtain a preliminary commitment for an ALTA Owner's Standard Coverage 
Policioftitle insurance from an insuter acceptable to State covering the Property 
continued down to date, together with legible copies of documents for all 
exceptions shown therein (hereafter Preliminary Commitment). The Preliminary 

Westhaven State Park 
JD Financial Corp. 

Page·3 of 18 



Commitment shall show Sellet's title to the Property to be good, marketable and 
in.surable.. The Preliminary Commitment shall be issued by Chicago Title 
Company, 719 Sleater-KinneyRd SW #108, Lacey, WA 98503, (360) 456-7878 
("Title Company"). · 

(b) Within f~~~}~:ys of its receipt of the Preliminary Commitment or 
execution of this Agfeement whichever is later, State shaII notify Sel1er in writing 
of any exceptions thereto which are wholly or ·conditionally acceptable to State 
(hereafter "Title Notice"). Following giving of Title Notice, if additional 
encumbrances affecting the Property arise, State shall have twenty (20) days from 
receipt thereof to review and approve these additional items. Failure of State to so 
approve in writing any exception to Seller's title shown in the Preliminary 
Commitment or arising thereafter shall be deemed to be a disapproval of such 
exception and at State's option, shall cause this Agreement to terminate. 

4.3 Policy Condition of Closing. Seller shall, prior to or at the Closing Date, at its sole cost 
and expense, undertake (by the exercise of its reasohab}e.effotts ::i.11d with due 
diligence) to remove, eliminate or modify any exceptions not acceptable to State. 
Closing shall be conditioned upon Title Company issuing its ALTA Owner's Standard 
Coverage Policy insuring fee titie to the Property in the name of State in the amount of 
the Purchase Price, subject only to (i) the printed form exceptions contained in the 
ALTA Owner's policy and (ii) such special exceptions accepted by State. 

4.4 Use of Pmchase Price. Monetary encumbrances to be discharged by Seller will be paid 
from Seller's funds at the date of closing. 

4.5 Cost of Policy. Seller sh::ill be responsible for the cost of the Title Insurance Policy. 
State shall be responsible for requesting and for paying the cost of any additional 
endorsements, co-insurance policies and reinsurance certificates issued by Title 
Company at State's request. 

4.6 Possession. State shall be entitled to possession of the Prope1ty on the Closing Date, 
but State shall have a right ofentry pursuant to Section 5 below. 

5. STATE'S RIGHT AFTER ACCEPTANCE. 
5.1 Inspection. After the date of this Agreement, Seller shall permit State and/or its 

designated agents to enter upon the Prope11y at all reasonable times for the purpose of 
conducting environmental assessments and investigating the Prope11y and the physical 
condition there'of, including, without limitation, soil and water conditions/and the 
condition of improvements, if any, upon the Pl'operty. 

Such tests and inspections are to be performed in a manner not disruptive.to tenants or 
to the operation of the ptoperty. Inspections by State, if any, shall not be construed as 
estopping actions upon any warranty made herein. 

Westhaven State Park 
JD Financial Corp. 
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5.2 Due Diligence; State:Studies. 
( a) Due,Diligence. 'Within fifteen (15) days of the date of this Agreement, Stiller shall 

deliver;to· State true copies of·allmaterials specified in this Section 5.2 t~at exist 
and that f\te in Sell el'' s actual possession or that Seller knows ;exist and to which 
Seller has access (ccilleoti.velv, the. ''Due Dilige.p.ce Matetialsu). 

Th Due Diligence Study sit all conclusively.deemed satisfied unless :011 or before twenty ~ ~ 
one

1 
(21) days fl'om delive1y of diligence 'itu#eFlal ~y Se(ler, Listing ~roker receives 14t J 0 

from State, notice of dlsapp1·oval in wliicli event this agreement slzall terminate. ~ 
I · I - - -·•·. • • . I ' - , ' • ~ • • • . • 

If Seller thereafte1' discovers•any additional itep:is that should have been inqluded among the Due 
?iligepce ;tv.raterials;,$.~er ·shall·prompt1:y,.cl.eliver them to State. Due_ Dili&ence Materials will 
molude: • . .. 

. ! 
I 

. l 

/ 1. ·: ·Copies of .any existing ati.d proposed easements, covenants, restrictions, 
j .-agreemen~ or other documents that, to Seller' s'knowle4ge, affect title to the 
I . re~l propero/ and that ru:e not disclosed by the Preliminary Commitment; 

2, All surveys, plats or plans relating to the real p~operty; 

3. All ·leases for the real property, or any po1tion tJtereof; 

4. ·•A:11:existiqg:servloe:contrao~ peita)ning to items such as janitorial, trash 
.. removal, :maintenance;· sriow removal, laund1·y service, exterminati011 and 
. ..similar services; 

5. All-labor contracts •affecting the real property; 

6. 'All ~greements for the rental of equipment used in connyction with the normal 
operation of the Property; 

7. ; All warranti~~ md guarantees affectin,g any portion of the Property; 

8. ·Notico of any existing or threatened litigation affecting or !'elating to the 
1•Propeiiy and copies of any pleadings with 1·espect to the·litigation; 

9. (i) All governmental pe1:mits and approvals obtained or held by Sellel' and 
'l'elating to (A) the construction, operation, use or occupancy of any prut, of the 

• 1-ea, property or (B) zoning, land-use, subdivision, environmental, building 
and construction laws and regulations restricting, regulating oi' otherwise 
affecting the us~. occupancy, or enjoyment of the real property (collectively, 

; 'Peinilts' 1) and 
(ii).anynotices.ofviolation of.any Peimits, or of any of the laws and 
regulations:~escribed in this Section 5.2(a)(9); 

1 O. • (i) All envh'onmental as~essment reports with respect to the real property that 
wereperfor.i;ned or.are being performed by or for Seller, 
(il) ,~IJ.Y raw data thatrelates_ tg the environmental condition of the real 

·,.property, 
·:(Hi)'any go'½ernme:Q.tal col'respondence, orders, requests for infotmation or • 
·.action and other 1eg~I do~uments that relate to the presence of hata1'dous 
wastes ormat.er_ial (as defined.in.Section 7.5) on, in or under the real prqperty> 
•and •. • •• _. ,' . ' 
{iv) ~y otlwr mfowation·maforial to the environmental condition or po~ential I 

. contamination of the real ptoP,erty and; ; 

11. · All documents de~cnbed-m Section 1 ( d) not otherwise included herein, 
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Seller authorizes State to speak with any pers~n preparing the Due Diligence Materials with 
respect to the contents.thereof. State.shall not-be responsible for any cost associated with the 
Due Diligence Matedals. 

(b) State Studies. State shall have the tight to prepare, or have prepared, apprais~ls, 
market and engineering studies, soils tests, feasibility studies, surveys, resurveys or 
smweyt1pda:tes, environmental investigations and such other tests, studies or 
investigations (a:11 of~hichar~ colie~tively referred to as the ("State's Studies") 
with respect to the Property. State shall be solely responsible for costs of all State's 
Studies. 

( c) Termination. If the State determines at its sole discretion that the Due Diligence 
Mate1:ials ,or Statf s SWdies indicate the Property is not suitable for the intended use 
by State or the Property presents risk of liability unacceptable to State, State may 
terminate this Agreement without further obligation. Upon such termination, any 
monies deposited by:State pursuant to this Agreement, together with al I interest 
earned thereon, shall be'proniptly returned to State. 

5.3 Subsequent Acts. Between the date ofthis Agreement and the Closing Date, Seller 
shall maintain the Property and keep the Property in condition at least as good as on the 
date of this Agreement. Seller shall not remove any timber, harvestable crop, 
improvements, minerals,·sand, .gravel, or other item from the Property or grant any 
legal right to any third patty whatsoever without receiving written prior approval from 
State. Through execution of this Agreement, Seller agrees to not physically improve 
the Property without receiving prior written approval from State. 

6. CONTINGENCIES. 
6.1 Conditions. State's obligations undet this Agreement are subject to and contingent 

upon the following: 
(a) The truth and accuracy as of the Closing Date of all representations and warranties 

of Seller set forth in this Agreement or in any instrument or document delivered by 
Self er to State. 

(b) The delivery by Seller to State on or prior to the Closing Date of all documents and 
instruments requiredl>y the terms of this Agreement. 

( c) Thepe1formance ·on,orpi'J:01' to Closing by Seller of all acts required under this 
Agreem¢nt. 

(d) The,absence atOibsing.:o'fanyviolation of any federal, state or local law, rule, 
regulation ·or ordinance affecting the use, occupancy or condition of the Pro petty. 

( e) The absence at Closing of any failure to comply with the order of any court, 
government autho1'ity .or agency pertaining to the Property or the use, occupancy or 
condition of the Property. 
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(f) Convey~6e of acceptable title as provided in Section 4. 

(g) The absence at Closing of any proceeding oi· threat of any proceeding to condemn 
allot any pa1t of the Prope1ty by a proceeding in eminent domain. 

(h) The availability of funds from State's fun,ding source being made available for 
Sta tels. acquisition of the Sul:,ject pro petty. 

(i) County approval of necessary boundary l_ine adjustment/segregation. 

6.2 Waiver. ,If any condition specified ii1 Sectipn 6.1 is not tnet at Closing, State may 
waiver such condition·in·wdting, or State may terminate this Agreement without any 
fwther liability. Upon such termination, any monies deposited by State pursuant to this 
Agreement, togetherwith all interest earned thereon shall be promptly returned to State. 

7. REPRESENTATIONSAND·WARRANTJES. 
Seller makes the following representations .and warranties to State. Each of these 
repi'esentations and warranties is·material and is relied upon by State. Each of the 
representations and warranties shall be deemed-accurate tlu·ough Closing and shall survive 
Closing. 

7.1 Title. Title. to the ReaLPrope1ty is vested in Seller. 

7.2 No Liabilities::· There-exists upon the Prope1ty no condition, which is in violation of 
any statute, ordinance, .regulation m administrative or judicial order or holding, whether 
or not appearing in the public records, which affects the Property. 

7.3 Correctness. The accuracy and truthfulness of all information furnished by Seller to 
State With-respect to the Property. 

7.4 Litigation;;··:ro. the best-of.Seller's knowledge~ there is no pending or threatened 
litigation'affectingthe'Prope1ty or any po1iion thereof, including but not limited to 
alleged violation ·of federal, state or local environmental laws. Neither Seller nor its 
predecessors have received.any notice relating to a breach or suspected breach of any 

7.5 

environmentaLlaws. • 

Condition of Prope1ty. To the :best of Seller's knowledge, Seller represents and 
warrants the following:· there are no apparent or iatent defects ih the Prope1ty; the 
Property:; do.es•'rtotcontainrany undergi:9uhd • s(dage tanks; surface impoundment' s., 
asbestos or-asbestos-containing materiai{.or Rolychlorinated biphenyls (PCBs) or PCB­
containing materials,,past or.;preserit fofuse-dt:trnp sites, chemical storage sites, areas of 
heavily .stained· soil;',01'-' site,s· of known ,haz.a1'd_blffmaterial releases other than those 
indicated-mild,described by.exhibit attachea iiereto; and the Property is free from the 
presern;:e ofhazatdoµs"waste or materials and no hazardous waste or materials have 
been generated~ stored, released, di1;posed of; or transported over, on or within the 
Propetty. 1:he term "hazardous waste or.materials" includes any substance,. waste or 
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material defined or designated as hazardous, toxic or dangerous ( or any similar term) 
1• by any-federal, state or local statute, regulation, rule or ordinance now in effect, • 
• including but not limited to the Cqmprehensive'Env.ironrnental Response, 

Compensation and Liability Act, 42 U.S.C. >9601, -et seq;, and the Model Toxics 
Control Act, RCW 70.105D. Seller has no undisclosed knowledge of any fact or 
condition that would materially impair the market value of the Property, would 
matetially increase the cost of operating the Property or would be inconsistent with the 
terms of this Agreement. _ ; 

7.6 Authorization. Seller has the right and authodty to enter into this Agt·eement and all 
documents contemplated by this Agreement, to make the representations and warranties 
set fo1th herein and to perfo1m this Agreement in accordance with its terms. Neither 
the execution of this Agreement nor its performance·by Seller will conflict with or 
result in the breach of any mortgage, deed of trust, encumbrance, restriction, covenant, 
agreement or other undertaking whatever. 

I . 
Th~· agl'eement is subject to tlte wule1,JyingJienltolder (Port of Grays Hal'bo1') 
grarJting a ''pmiial deed release'' to allow the sale to 'be executed. Seller has 
ptefimina,y approval for such 1•elease. 

7.7 I Land Use. To the best of Seller's knowledge, the Property is now, 01· will be as of the 
Closing Date, _in compliance in all material respects with all applicable zoning, land 
use, :building, construction, subdivision and other local, state and federal laws, 
ordiriances and regulations and with all existing covenants, conditions, restrictions and 
easements. The Property has an established zoning classification, and the Pmperty has 
lawful unrestricted access directly to a public .street. 

7.8 Seller has not received notice of any special assessment or condemnation proceedings 
affecting the Property. 

7,9 -Seller is a Corporation duly.organized and validly existing under the laws of the state of 
Washington. This Agr.eement and all docwnents executed by Seller that are to be 
deHvered to State at closing are, or at the tjme of Closing will be, (i) duly authorized, 

, executed and delivered by Seller, (ii) legal, valid and binding obligations of Sellei:, (iii) 
sufficient to convey title (if they purport to do so), and (iv) in compliance with all 
pi:ovisions of all agreements and judicial orders to which Seller is a patty or to which 
Seller or all or any portion of the Property is ~ubject. 

7 .10 i Other than the Pi:operty, there are no items; tangible or intangible, real or personal, 
i owned by Selier ·or any affiliate of seller, now or at any time used in conjunction with 

'the Prope1ty or any pQrtion thereof. 

'7.11 Seller bas received no notice of any failure of Seller to comply with any applicable 
governmental requirements inr~spect of the use, oopupation and construction of the 
Property, inc1uding hut not fonited to, envfronme1;1tal, fire, hettlth, saf<;,ty, zoning> 
subdivision and other land use requirements that have not been co1tected to the 
satisfaction .ofthe appropriate governmental authority, and Seller has received no notice 
of, and has nolroowledge of, a:q.y violations or investigation relating to any such 
governmental l'equit'e~ent. • 
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7.12 Seller has,received no•notice ofany default or b1;each by Seller under any covenants, 
conditioris,restrictions, rights-of~way or ease1ne.i1ts that may affect Seller in respect to 
the Property or may affect the Property orany· portion thereof a11d no such default or 
breach now exists. • 

8. INDEMNITY AND HOLD HARMLESS. 
Seller agrees toJindemnify, defend, and hold·harmless State, from all liabilities, losses, claims, 
demands, damage·s,-·assessrnents,.costs and expenses of every kind (hereafter "Liabilities") 
resulting from, or relating to the breach ~y Seller of any of its warranties, representations or 
covenants contained inthis Agreement. • 

9. DESTRUCTION OR CONDEMNATION. 
Seller shall bear the risk of loss prior to Closing. If, on or before the Closing Date, either the 
Prope1ty is materiallydamagedyor.condemnation proceedings are commenced with respect to 
the Prope1ty, State-shall have·the right, at its sole_ election, by giving notice to Seller; either to 
terminate this A:greementrodopurchase the:Property in accordance with this Agreement. If 
State elects to terminatethis.4,:greemeht, all rights and obligations of Seller and State shall 
terminate. If State elects to-purchase the Prnpe1ty in accordance with this Agreement, State 
shall be entitled to all insurance proceeds or condemnation awards payable by reason of such 
damage or condemnation. In the event there is no insura1ice or inadequate insurance to cover 
the darnage, State shall be entitled to a reduction in the Purchase Price equal to the fair market 
value of the Property-destroyed or damaged. Seller shall immediately give notice to State upon 
the occm'rence cifany.damagetoJhe irrwrovements on. the Pl'operty or the initiation of any 
condemnation proceedings :affecting the Property. The term "material damage" as used in this 
section shall mean any .damage or desh·uction, which cannot be repaired or replaced within 
ninety (90) days. 

10. SURVIVAL. 
The tepresentations,warranties, indemnification and obligations (to the extent such obligations 
are not fully performed ·at closing) .contained herein are intended to be operative after delivery 
of Seller's deed'-t0 the-Prope1ty:in order. to -be fully effective and shall be deemed not to have 
merged in the deed. • 

11. MISCELLANEOUS. 
11.1 Entire Agreement. 'This Agreement constitutes the entire agreement between fhe 

parties. :All prior and coritemporanebus negotiations, understandings and agreements, 
whether-oral or,w1·itten, are me1;ged herein. 

11.2 Binding-Nature. All dghts and obligations arisrr{g out of this Agreement shall inure to 
the benefit of arid ,be bimiing-upon'the respective. successors, hefrs, assigns, 
administrators, ,executors and,maritaLcommu111ties, if any, of the parties hereto. 

11.3 Washington La-w. 'This Agreement shall be construed, interpreted and enforced 
plfrsuantto theJaws of.tbe,state of.Washington. Venue shall be in Thurston County. 
The terms,:offhis Agreement-shall be given their ordinary meaning and shall not be 
presumed 'Construed, in favor of or against either ,patty hereto. 
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11.4 

11.5 

Time oftfle-Essence. Time isofthe essence of this Agreement No waiver or consent 
to ahy breach or other default in the 'performance of any of the terms of this Agreement 
shall be deemed to constitute a waiver of any subsequent breach of the same or any 
other term or conditiot'i hereof. In the event time for peiformance falls on a weekend or 
legal holiday designated by the United States or Washington State, performance shall 
be deemed to be. timely rendered if so rendered on the hext business day. 

Captions, The captions,and ~ectionheadings hereof are inserted for convenience 
purposes only and shall not be deemed to limit or expand the meaning of any section. 

11.6 Invalidity. If any provisions·of this Agreement shall be invalid, void or illegal, it shall 
in no way affect, impair or invalidate any of the other provisions hereof. 

.\·:,. 

11. 7 Counte1pmts. ~This Agreerheht may be signed in counterparts, any one of which shall 
be deemed anoriginal. 

11.8 Date of Agreement; The date of this Agreement shall be the date on which the last 
party executes this Agreehlent. Said date shall be inserted on the first page hereof 
when such date is 'determined. 

11.9 Good Faith .. Both parties shall aott'lfasonably and in good faith in order to consummate 
this transaction, and Se Her shall neither sell nor dispose of any of the Prope1ty nor 
cause or sufferthe"creation of any matter of record, or defect in the title to the Property 
for the purpose of-avoiding its obligation to close. 

11.10 Default. lf Seller defaults under this Agreement (including a breach of any 
rept'esehtation, warranty or covenant), State will be entitled (a) in addition to all other 
remedies.available atlaw or in eqtlity, to seek specific performance of Seller's 
obligations under this··Agreement or (6) to terminate this Agreement by written notice 
to Seller and Escrow Agent. If State terminates this Agreement, the escrow will be 
terminated, the entire Deposit must immediately be returned to State, all documents 
will be immediately returned to the party who deposited them, and neither party will 
have any furthet\ rights or obligations under this Agreement, except as otherwise 
provided in this Agi·eeme.ht except that Seller shaJI pay any costs of terminating the 
esctow and any ,cancellation fee for ~he Preliminary Commitment . 

... i < .-:·~· ·· ,· :~r:·•· f~ 

11.11 Attorneys·':<Feesa'n:d:Costs. ·Eaclfpa1ty will be responsible for their own attorney fees 
,. r, and comt<:dosts iri' the'.eve:ht of a dispute arising ··out of this Agreement. 

11.12 Assig11ability. Seller-shall not assl'gn this Agreement without the prior written consent 
of State·ex(;eptas provided,hereaftef. 

11.13 Seller may':wish to ;gaiifcertain ta'x benefits available to Seller under I.R.C. > 1031 by 
using a'qualified int€lrmediaty td 1facilitate a delayeq exchange for the Property to be 
conveyed under this A:greernentr-::fhe qualified intermediary shall be released from any 
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obligations undet this Agreement. Seller shall remain fully liable to perform all 
obligations under this Agree1nent, including but not limited to Seller's representations, 
warranties--and indemnification regarding the Property. Seller shall convey the Property 
directly to State. The success or failure of the anticipated tax consequences from the 
I.R.C. > l 031 delayed exchange shall not be deemed a term, condition, or contingency 
of this Agreement, nor shall such tax consequences be deemed a legal excuse for 
nonperformance by Seller. 

11 .14 Notices. All notices required or pennitted to be given hereunder shall be in writing and 
shall be deemed given upon personal service or receipt after deposit in the United 
States first class mail addressed as follows: 

To Sellers Representative: 
Mike Coverdale, Broker . -• &'' Wmdennere Real Estate ~ 

-~ Westbav.en;Diive .. Bo7(" . • er 
Westport, ·wA .98595 
Direct: (360) 581-3.399 
Office: :(3.60) 268-1234 
westportmike@windem1ere.com 

To State;. 
Washington Sta:teParks-and Recreation Commission 
Attn: Real Estate'Program 
PO Box 42.650 
Olympia, WA 98504-2650 
Phone: (360}'902-8500 
Fax: (360) 586:.,0207 

The foregoing addresses may .be chai1.ged by written notice. 

l l .15 Advice·•of Counsel; Seller.acknowledges that it has had an opportunity to seek 
independent legal-advice regarding the transaction. 

11.16 Acceptance. Seller must execute this Agreement, and an original delivered to State, at 
the address set{orth::in this.Agreement, on or before 4:00 p.m. on August 14, 2015, to 
be considernd,.by State. This-Agreement shall not be binding upon State until signed by 
an authm'.ized representative nf :State. 

11.17 Negotiation'afid Constr.uction. This Agreement and each of its terms and provisions are 
deemecUo have been explicitJy-negotiated· between the pa1iies, and the lal-iguage in •all 
pmis of,this Agreem~ntwilh-in :all.cases; be construed according fo its fair meaning and 
not stdctly:Jor or:aga,inst--either p<c1rty. 
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12. RE ESTA1ECOMMISSI0N·' 
Sellef shall pay any real estat~ co~sion pay~ble in coi:lnection with ,this transaction. Any 
real 9state agent.orbroker actmg m this transact10n shall be deemed to be the sole agent of 
Seller-

• I ;,•. 

SELLER: 
JD FINANCIAL CORP 

Dafe~'l ~tr 
Sign. uf_ 

./ 

Prin!Name: ~ Of:Ci J w( SK~r v'\ 
Title: fr~51&d= 

**Note: Because Washington is a community 
property state, if the .property being sold is 
community property, then BOTH husband 

., ,•·,, AND wife should sign as sellers . 

• STATE: 
STATE OF WASHINGTON 
STATE PARKS & RECREATION COMMISSION 

Date: _ . '½ \ \ 1.. , 20 I 5 
<::. ----

By: o ., ' • ......-:::::::: 

~<.VL ~\C\.f\0, iu.~\ l~\-c., \ <.... 
. \rlf\(O...\'\'"\ '(\'\&,.{\C.. C\~ 

>.:,.•:' .. , ~. 

Standard Purchase a~dSiillA:gre~ment' .: •. 
ApmroJed as to :/iorm onJanilary'i 4, 2014 '.'. -r I ,· . . 
By Jim iSchwartz, Assistant Attorney General, I • 
State of Washington . 

W esthat State Po,k • 
JD Fin,cial Corp. 
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STA TEI OF WASHINGTON 

COUNTY OF 

ACKNOWLEDGMENT 

) 
) ss 
) 

On thisl_/R-f~ day of-=--~.,..,.-=-=-f----->..,._._ _______ , 20.1£, personally appeared before 
me ~1£ii'I'( r.-1r.,,,. to me known to be 
the __ I ':) t".Q s I e of the corporation 
that ex1cuted the within and foregoing instrument, and acknowledged said instrument to be the 
free an? voluntary act and deed of said corporation, for the uses and purposes therein mentioned, 
and on .oath stated that [he/she] was authorized to execute said instrument for said corporation 
and th~t the seal affixed is the corporate seal of the said corporation. 

I 
I 

IN WITNESS WHEREOF, I have hereu o set my hand and affixed my official seal the day and 
year fi~st above written. 

Westhaven State Park 
JD Financial Corp. 
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STATE OF WASHINGTON 

COUNTY OF 

ACKNOWLEDGMENT 

) 
) ss 
). 

On this __ day of __ __;_ ___________ , 20_, personally appeared before 
me to me known to be ---------------------------
the ____________________________ of the cotporation 
that executed th~ within and foregoing instrnn~ent; and acknowledged said instrument to be the 
free and voluntary acf.arid,'ile'ed.of;sa)id,corporation, for the uses and purposes therein mentioned, 
and on oath statedithatfhe/she}was·au{h9rized,to execlJte said instrument for said corporation 
and that the seaLaffixedisthe·corporate'.seat.ofahe said corporation. 

IN WITNESS WHEREOF, I.have hereunto set my hand and affixed my official seal the day and 
year first above:wl'itten. • 

Westhaven State Park 
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.. Notary Public in and for the State of 

_______ , residing at ______ _ 

My appointment expires ,---------~ 
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, . ·STATE'A:CKN©WLEDGMENT 

STATE OF WASHINGTON ) 
) ss 

COUNTY OR\\-\~~S,"\.Jt--} ). • 

On this \]-\\"\day of , ,t\\J bL~ ~::') • , 201!) personally appeared 
before meStu.lL\-¼.M_, to me ~m~w? to bethe ~<c.q,em ~c. • of the Sta~e o~Washington, 
State Parks and .Recreatlon Co.m1mss1on who executed the w1thm and forego mg mstrument on 
behalf of the 1state of Washington, and acknowledged said instrument to be the free and voluntary 
act and deed of the state of Washington forthe uses and purposes therein mentioned, and on oath 
stated that he w~s authorized to execute said instrument. 

IN WITNESSW¥1EREOF,1 have,4eteunto set my hand and seal the day and year first above 
written. 

Westhaven State Park 
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' ., ... ,·.i 
:•;·• ·, 

Notary Public in and for the State of 

Washington, residing atC\\.\fD0\ (}-.. , 
My appointment expires('\~ l\. \.l o 
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A pmtion of: 

EXHIBIT A 
Legal Description 

That portion of Government Lots 1, 2, and 3 and the Northeast Quarter of the Southeast Qualter 
TOGETHER WUHthe·Acoretions in Section l, Township 16 North, Range 12 West of the 
Willamette Mei'idian, desc:i/ibed-as ·ro11ows: 

Commencing at tbe·Southeast corner of said. Section I; 
Thence North 87640'57" West along the South line of said Section 1, a distance of f,881.06 feet 
to the Westerly margin ofNorth,Forrest Street and the true point of beginning; 
Thence North 02° 17'32" East-along said Westerly margin a distance of 889.32 feet; 
Thence North 02:0 ,fW07\'. East continuing .along said Westerly margin a distance of 340.60 feet to 
the start of a curveto:.·thetight:with--a radius of 629.25 feet and the radius point bears South 
87°40'54" East;·.'. 
Thence Northeasterly':a16ng said curve and continuing along said Westerly margin through a 
central angle of 08~04'20"-an arc distance of 88..65 feet; 
Thence No1th 87-0 06' 17" West continuing alon_g said Westerly margin a distance of l 0.84 feet to 
the start of a curve to the right with a radius of 640.00 feet and the radius point bears South 
79° 44' IO" East; 
Thence Northeastedy,,along,-said .. cmv.e and continuing along said Westerly margin through a 
central angle of 34?06'43' 1 an arc distance of 381.03 feet; 
Thence North 44?22?3'4"East 1.continuingal0ng said margin a distance of 849.80 feet to the 
Southwesterly m?tcrg.in of State Route I 05 as built, and shown on that certain survey by Bluhm 
and Associates, dated.•September 22, 2003 under Job #00-168; 
Thence North 38'.'23-'54n Westafoqg.said Southwesterly margin a distance of 1,086.41 feet to a 
curve to the left with a radius of .1,576.88 feet and the radius point bears South 51 °36'06"; 
Thence Northwesterly along said cmve and Southwesterly margin through a central angle of 
08°08'44" and arc a.distance of224.18 feet; 
Thence North 469 32'38~'.· West continuing.along said Southwesterly margin a distance of 394.69 
feet to the Southeasterly,line of Tax 18 described in Deed filed under Auditor's File No. 
8 8102 7060, records :of.Grays Harbo{ County; 
Thence South 44°20'02" West along said Southeasterly line of Tax Lot 18 a distance of 373.27 
feet to the Southwesterly,margin of Collins Street; 
Thence North 4.5°:39'58" Westalong said Southwesterly margin a distance of 964.12 feet to the 
Northwesterly margin:df '.Harb of.Street; 
Thence North 44~20!02'' East'along,said Northwesterly margin a distance of 730.00 feet of the 
Southwesterly margin 0f harms<Street; 
Thence North 45P39:'58:' West.along said Southwesterly margin of Hanns Street a distance of 
990.23 feet to the line of mean high water; 
Thence South 14°18'24"West'along said line of mean high water a distance of 367.77 feet; 
Thence South 11"0 43':4:8" West continuing alotlg .said line of mean high water a distance of 
467.93 feet; • 
Thence South 31()34 '58" West-continuing along said line of mean high water a distance of 
603.55 feet; 
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Thence South 45°1 I '07"'West'contm_uin:g along said line of mean high water a distance of 
613.92 feet to the North line of the South Jetty right-of-way; 
Thence South 82°52'41" East'afong said Noi-th line a distance of 420.00 feet; 
Thence South 07°07' 19" ·west a distance of 100.00 feet to the South line of the South Jetty right 
of way and the Southeasterly line of Half Moon Bay State Park; 
Thence South 48°18'26'' W'est along said Southeasterly line of the HalfMoqn Bay State Pai'k 
and distance of'.719.95 feet to atilrve to the right with a radius of 1,437.29 feet and the radius 
point bears Nofth·4l 0 4.P34" West; • 
Thence Southwesterly along said curve and the Southeasterly line of Half Moon Bay State Park 
through a central ·angle of 44~38'45" an arc distance of 1,119.96 feet; 
Thence North 87°02'49" West along said Southeasterly line of Half Moon Bay State Park a 
distance of 1,205 •. 95 feettotheJine of mean high water of the Pacific Ocean; 
Thence Southeasterly-along said line of mean high water of the Pacific Ocean a distance of 2,210 
feet more or less'to ·said Sbuth line of Section 1; 
Thence South 87()40' 57" East along said South line of Section l a distance of 4,523.54 feet to the 
true point of beginning; 

ALSO: 

Commencing at the initial pbint of the Plat of the First Addition to Westhaven, as rec.orded in 
Volume 8, page 134, records of Grays Harbor County, Washington; 
Thence South 41 P28'·West a drstance of 100.00 fee( 
Thence South 48°32" East a distance of 2,026.00 feet; 
Thence South 41 °28' West a distance of 960.20 feet; 
Thence continue'South 41 °28'00" West a distance of302.38 feet to the teue point of beginning; 
Thence North 41 °20'00'' West a distance of 1,197.46 feet to a point on the Southerly line of the 
South Jetty Haul Road; 
Thence North 86°45'48" West long said Southerly line a distance of 112.30 feet; 
Thence South 41 °20'00" East a distance of 1,286.44 feet; 
Thence North 41°28''00V East a distance of 80. 70 feet to the true point of beginning. 

Excepting that portion contained in South Jetty Haul Road as described in Quit Claim Deed 
recorded September 2,.1986 as Auditor's File No. 860902159, records of Grays Harbor County. 

Situate in the county ofGfays Harbor, state of Washington . 

Westhaven State Park 
JD Financial Corp. 
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.-,:-. · EXHBIIT C 
\ Just Compensation and Relocation Notice (Sample) 

[insert date] 

[inse1t name of l~nqowp,ei-..~1: representative] 
[inse1t address] • •• - • • • • 
[inse1t city], [insert'stateJTirisert zip ·code) 

Subject: [inse1t park name ]-State Park, [insert property name] Property 
Just C()mpensation and Reloc_ation Notice 

. . 

Dear [Mr./Mrs./Ms,] Tinsei,tJandown,er or representatives last name], 
~-;·' ·-;:,· ' ~ '.. , . : '"".::~ 

This notice is to advi~-e you of'thicolhpensation for your propeity located at [inse1t property location] 
near [insert park µameJ:.State Pai'k:. Irr compliance with state and federal law, the }ust compensation for 
[ select one: fee interest/consewatid'r{easement/lease/or insert other] in the ptoperty is [ spell out reviewed 
appraised value] ($[insert1;-1.1merfoall'~vieweq appraised value]) as determined by an appraisal dated 
[inse1t date of appraisal] qompleted by '[insert appraisal firm], which was confirmed by a review appraisal 
dated [insert date.of re.view.a_pprai./ll:!lj ~ompleted by [inse1t review appraisal firm]. 

-~. , ' ,.~. J ' ' • ;~ ' 

By signing this notice, youiacknowfodge that you were made aware of the Just compensation of the 
property under consideration and provided ·an opportunity to identify any potential people who may be 
eligible for relation.a:ssistarrce; This.does not ·obligate you to sell your propetty or any rights in it. 

Owner signature; --'~-~-------------- Date: ___________ _ 

Please provide below tp.e,n~me and _address of anyone living 011 the property other than the owner( s) or 
any busincss(es) us-ing theprope1ty: 

... ' 

Name; -------------------------------------
Address: ------------------------------------

P 1 ease retain this letter fo1'.J~ur records and retum a completed copy to me by [insert due date] at: 
Washington State Parks and Recreation Commission 
Propetty Management Program 
PO Box 42650 ' • • 
Olympia, WA 98504-2650 

If you have any qu~tions or;wishfo.<liscuss; please contact me at (360) 902-[il.1sert last fom digits of 
phone numbeJ] or;[irw«tr:t,,~tt),1!4):Iddr~ssJ@parks.wa.gov. 

Sincerely, 

[insert name of sigHatory ], [iri.sert,signatory title],: 

c: 

. .•·, ' ' . . 

Ste.ve Hahn, Propert/M~~;;~e~:nt P~~~~ Man~ger 
Ken Graham;,.Property Mana,gemenf Program Coordinator 
File No. [insertlile tnimber], .. 

Westhaven State Park 
JD Financial Corp, 
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MEMORANDUM OF AGREEMENT BETWEEN 

WASHINGTON STATE 

STATE PARKS AND RECREATION COMMISSION AND 

WESTPORT GOLF INC. 

WHEREAS, the State of Washington, acting by and through the Washington State Parks (State 

Parks) owns and operates Westport Light State Park, a largely undeveloped approximately 600-

acre park located in the City of Westport;  

WHEREAS, in 2016, after thoughtful consideration and an extensive planning process, the 

Washington State Parks and Recreation Commission (Commission) approved the modification 

to the Westport State Park Classification and Management Plan to establish a Recreation 

Concession Area (RCA) for approximately 34 acres within the park;  

WHEREAS, the purpose of an RCA is to create an avenue through which to encourage private 

investment in state parks amenities and supplement State Parks’ financial capacity to develop 

public amenities. It is not the intent of the Commission to privatize the state parks. 

WHEREAS, in order to encourage creative proposals from RCA partners, in March 2015 the 

Commission approved guidelines for evaluating proposed recreational uses in designated RCAs; 

WHEREAS, Westport Golf INC., a limited liability company, or its successor in interest, is 

interested in partnering with State Parks to develop a Scottish links style golf facility within the 

park in exchange for a long-term concession agreement to operate and maintain it and its 

associated facilities; 

WHEREAS, Westport Golf INC. and its associates have been designing, building and operating 

golf course facilities since 1997; 

WHEREAS, any mention of Westport Golf INC., in this document is understood to refer to 

Westport Golf INC. and its associated consultants and supporting organizations, as well as a 

corporate entity, Westport Golf, Inc., into which Westport Golf INC. intends to convert under 

Washington law; 

WHEREAS, significant development of Westport Light State Park requires development of a 

long-range master plan for adoption by the Commission. Approval of a master plan should 

consider regional recreation needs and the implications of park development on the 

environment and on local economic development; 

WHEREAS, Westport Light State Park has unquantified environmental and cultural resources 

that require additional investigation to best inform development and approval of a master plan;  
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WHEREAS, as partners in this MOA, State Parks and Westport Golf INC. recognize that a 

successful master planning process will effectively balance recreational needs with economic 

opportunities while also enhancing the existing environmental condition within the park; 

WHEREAS, State Parks and Westport Golf INC. acknowledge the value of collaborative decision 

making and the importance of a thorough, open, and transparent public planning process that 

seeks public involvement and thoughtfully incorporates public feedback; 

WHEREAS, State Parks and Westport Golf INC. envision Westport Light State Park as a full-

service, year-round destination providing a diverse array of meaningful experiences for people 

of all ages, backgrounds, skills, and recreational interests. The parties wish to work 

collaboratively on the development of a master plan and agree the planning process should 

include exploring a full suite of development and restoration options and incorporating the 

most appropriate into a unified plan;  

WHEREAS, State Parks and Westport Golf INC. recognize that achieving the envisioned state 

park will require significant up-front financial investment in planning, environmental analysis, 

design, public process and decision-making; 

WHEREAS, Westport Golf INC. understands the extent of up-front costs and is willing to commit 

sufficient financial resources to complete the tasks outlined in this agreement;  

WHEREAS, State Parks and Westport Golf INC. also recognize that the City of Westport is a 

critical partner in developing Westport Light State Park and should be invited to actively 

participate throughout the planning, environmental review, and decision-making process; 

WHEREAS, milestones have been identified for State Parks and Westport Golf INC. to achieve 

towards development of Westport Light State Park, and which are the basis of this 

Memorandum of Agreement (MOA); 

NOW, THEREFORE, State Parks, acting under the authority of RCW Chapter 79A.05 and 

Commission delegated authority 25-07-1 dated November 21, 2019, and Commission Policy 55-

06-1 Less than Fee Simple Real Estate Transactions and Non-recreational Uses of Parklands 

dated March 22, 2018, and Westport Golf INC. hereby agree as follows: 

Document’s Purpose 

The Parties intend and deem this MOA to be a nonbinding document.  The purpose of the MOA 

is to memorialize a mutually agreed to plan that if successful and in the parties best interest will 

result in a separate long-term Concession contract that at a high-level will authorize Westport 

Golf INC. the authority to construct a Scottish links style golf course, transfer said golf course to 

State Parks, and then allow Westport Golf INC. to manage and maintain these facilities with a 

percentage of the revenue generated allocated to State Parks. 
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Working Relationship 

State Parks and Westport Golf INC. will enter into this MOA in good faith, recognizing the 

process will evolve with the need to adapt as circumstances change. The scope of Westport 

Golf INC.'s goal is ambitious but manageable based on their experience and expertise.  

Westport Light State Park is an important public resource that requires unique and special 

consideration and State Parks staff has specific experience leading both public planning 

processes and the requisite ecological and environmental assessments necessary to adequately 

inform the process.  

The business, site, and demographic conditions are unique, and State Parks and Westport Golf 

INC. should embrace adaptation and refinement as a legitimate operating principle. Currently 

established goals will likely need to be amended to reflect shifting circumstances and trends. 

Flexibility, creativity, and mutual respect will be the touchstones. 

Milestones 

State Parks and Westport Golf INC. enter into this MOA to identify and achieve mutually agreed 

upon roles, responsibilities and milestones, as outlined in Exhibit A, Partnership Roles and 

Responsibilities and Exhibit B, Master Plan Development and Environmental Review Process 

and Milestones. This will enable each party to fairly assess each other's capabilities and 

willingness to create a long-term partnership in support of the vision for Westport Light State 

Park. 

The milestones demonstrate both parties' desire and ability to collaboratively develop a Master 

Plan for Westport Light State Park, and to create financially viable park facilities serving people 

of all abilities and backgrounds. 

State Parks and Westport Golf INC. understand and agree that the milestones are a 

demonstration of the ability to work collaboratively to preserve and sustain the extraordinary 

resource that is Westport Light State Park. Both parties will work to complete their respective 

milestones by July 31, 2023, or as otherwise agreed. This outcome, if successful, will lead 

directly into negotiating a long-term concession agreement. 

State Parks and Westport Golf INC. understand and agree that Westport Golf INC., as the 

designated  corporation in this undertaking, may enlist the support of a wide array of financial 

partners and organizations that have the expertise and resources to complete and implement 

the milestones.  

For any work that requires State Parks to procure services such as hydrological study, wetland 

delineation, etc., State Parks will secure from Westport Golf INC. a separate signed contract 

obligating Westport Golf INC. to reimburse State Parks for the costs associated with those 

contracts and such work will not commence until signed contracts are in place. In addition, 

State Parks will secure from Westport Golf INC. a separate signed contract obligating Westport 
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Golf INC. to reimburse State Parks for staffing costs directly associated with the State Parks 

Environmental Program Manager’s involvement and participation in the EIS process and review. 

Amendment of this Agreement 

State Parks and Westport INC. recognize that a host of specific business, environmental, land 

use, or other challenges may arise that may not be specifically cited in the agreed-upon 

milestones. State Parks and Westport Golf INC. agree to systematically identify and address 

these challenges and, where appropriate, incorporate them into the milestone process. 

Accordingly, this MOA may be amended by mutual agreement of State Parks and Westport Golf 

INC.. Such amendments shall not be binding unless they are in writing and signed by State Parks 

and Westport Golf INC.. 

Progress Reporting 

State Parks and Westport Golf INC. agree to regularly inform the Commission, State Park staff 

and their exclusive bargaining representative (Washington Federation of State Employees), the 

staffs and boards of Westport Golf INC., interested tribal governments, partner organizations, 

and the public at large on the progress towards achieving the milestones herein. 

Long-Term Concession Agreement 

Upon successfully completing the milestones outlined in Exhibit B, State Parks and Westport 

Golf INC., will enter into negotiation of a long-term Concession Agreement for the 

development, management and operation of golf course and ancillary facilities at Westport 

Light State Park. Through a separate Concessions agreement, Westport Golf INC. will construct 

a Scottish links style golf course and related amenities and transfer those facilities to State 

Parks in exchange for a long-term agreement to operate and maintain these facilities. 

Concession fees paid by Westport Golf INC. to State Parks will generally be based on a 

percentage of gross income earned through operation of the concession. The agreement will 

include, but is not limited to, the following:  

Operations and management of the golf course and associated facilities; 

a. Terms of the financial agreement; 

b. Revenue sharing; 

c. Fee structure; 

d. Stewardship plan; 

e. Business development plan; 

f. Operations management plan, and; 

g. Recreation and Conservation Office requirements, etc.; 

h. State approved Standard Terms and Conditions. 
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Necessary State Agency Review and Approval  

State Parks staff will seek the following approvals: 

1. Concurrence of the Recreation and Conservation Office and if required, through the 

Recreation and Conservation Funding Board (RCFB), that the negotiated concession 

agreement is consistent with RCFB policy and will not result in conversion of lands 

purchased with RCFB grant funds.  

2. Adoption of the master plan prepared for Westport Light State Park by the Commission. 

3. Authorization to enter into a long-term concession agreement with Westport Golf INC. 

as negotiated by the State Parks and authorized by the Commission.  

Funding and Financing 

Westport Golf INC. will demonstrate the ability to fund and/or finance the costs 

associated with development and operation of a Scottish Links-style golf course and ancillary 

facilities to the satisfaction of State Parks. 

No Assumption of Liabilities 

By executing this MOA, State Parks and Westport Golf INC. do not assume any obligations or 

liabilities of the other party, and each party shall be responsible for the actions and inactions of 

itself and its own officers, employees, and agents acting within the scope of their authority. 

 
WESTPORT GOLF, INC..     WASHINGTON STATE PARKS AND 

       RECREATION COMMISSION 

__________________                     
Signature       Signature 
 

________________________________    Director 

Title       Title 
 

________________________________    August 7, 2020 

Date       Date

ryann
Typewritten Text
President

ryann
Typewritten Text

ryann
Typewritten Text

ryann
Typewritten Text
10/12/2020

ryann
Pencil
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EXHIBIT A 

 

Partnership Roles and Responsibilities 

 
Master Planning and Environmental Review 

Part 1 - Pre- scoping  

WASHINGTON STATE PARKS will: 

1. Seek appropriate environmental professionals and develop/manage contracts for the 

following analyses within the Westport Light State Park: 

a. Hydrological study- Estimate $35K-40K. The cost will vary depending on how much 

existing information (topography, ground cover, soils, etc.) exists; 

b. Wetland delineation- Estimate $40K-$60K. This study would include the wetlands in the 

604-acre park. The price would vary depending on if a “wetland mosaic” approach can 

be used for mapping forested wetlands. The work includes field work, wetland ratings, 

mapping, and a report that could be used for permitting; 

c. Vegetation survey- Estimate $15K. This survey may be completed after the wetland 

delineation is complete so wetlands are already mapped, but must be done within the 

appropriate phenological window to identify greater than 95% of the species at the site; 

d. Habitat assessment- A habitat assessment quantifies habitat quality and function and 

will help to establish an environmental baseline.  This assessment will inform the habitat 

opportunities and constraints analysis and ultimately the EIS. Estimate $10K; 

e. Coastal Study- Estimate $27K. This study includes sea level rise and erosion analysis, 

evaluating shoreline protection alternatives, and writing a technical memo/report; 

f. Cultural resource study- $2K. State Parks archaeologist to compile known information 

about Westport Light State Park. Upon completion and State Parks approval of the 

master plan for Westport Light State Park a Cultural Resources Survey will be required. 

The estimated cost is less than $50K; 

g. Habitat opportunities and constraints analysis- Estimate 69K; 

h. Market analysis for regional recreational lodging needs (State Parks contribution). 

WESTPORT GOLF, INC. will: 

1. Finance the above contracts except for the Market Analysis; 

2. Conduct local economic development analysis of the City of Westport and surrounding area 

specifically considering needs analysis for a Scottish links style golf course, and; 

3. Run cost/benefit analysis and determine whether to proceed to the next step in the 

process. 
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Part 2 - Master Plan Development, Public Process, and Environmental Review  

The master plan development, the associated public process and environmental review process 

steps and milestones are outlined in Exhibit B, Master Plan Development and Environmental 

Review Process and Milestones.  

WASHINGTON STATE PARKS will:  

1. Collaborate with Westport Golf INC. and the City of Westport in the master planning 

development process and; 

2. Lead and conduct the environmental review. 

WESTPORT GOLF INC. will: 

1. Fund and work collaboratively with park staff and the City of Westport on the Master Plan 

Development and Environmental Review Process (Exhibit B); 

2. Work collaboratively with park staff and the City of Westport to develop draft designs; 

3. Work collaboratively and support park staff in environmental review and fund State Parks’ 

staff time for environmental review and management. 
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EXHIBIT B 

MASTER PLAN DEVELOPMENT AND ENVIRONMENTAL REVIEW PROCESS & 

MILESTONES 

 
Project Team: Westport Golf INC. (and consultants), HQ Parks Planner, SW Region Manager, 

Environmental Program Manager (and consultants), and the City of Westport.  

Review Team: Parks Development Assistant Director, Business Development Program Manager, 

Partnership, Planning and Real Estate Program Manager, HQ Parks Planner; Stewardship Program 

Manager, Natural Resources Program Manager, SW Region Manager, Area Manager, SW Region Capital 

Program Manager, SW Region Planner, SW Region Engineer, City of Westport. 

Business Team: Parks Business Development Manager and Business Development staff. 

Purpose: State Parks is considering a request from Westport Golf INC. to design and build a Scottish links 

style golf course at Westport Light State Park. 

Milestone 1: Information gathering – (Park Natural Resources, Stewardship Program, Westport Golf, 

INC.)- (Approximately 8-12 months) 

The first step in developing a Master Plan will be establishing an environmental and cultural 

resource baseline.  This information will be used to inform the design process and ultimately 

inform the environmental impact statement. State Parks will solicit and contract environmental 

professionals for the analyses. Timeline considerations include consultant contracting, staff 

scheduling, and work windows for ecological assessments. 

Products: 

a. Hydrological study 

b. Wetland delineation 

c. Vegetation survey 

d. Habitat assessment 

e. Coastal Study 

f. Cultural resource study 

g. Habitat opportunities and constraints analysis 

h. Market Analysis 

Information Gathering – Market Analysis (Business Team)- (Approximately 3-4 months) 

Concurrent to the environmental base line assessment, a market analysis will establish Parks’ 

regional lodging needs.  The purpose of this will be to inform the master plan draft design 

specific to the region’s recreation demand.  This work is essential to conduct prior to plan 

development to ensure Parks lodging needs have been considered in master plan process. 

Timeline considerations are mainly staff scheduling.  

Product: Market analysis for regional recreational lodging needs. 
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Milestone 2: Site Opportunity and Constraints Development (Westport Golf INC./Review Team) – 

(Approximately 3-4 months) 

With the compilation of the park’s natural resource baseline information, market analysis, and 

other relevant park information, Westport Golf INC. and Review Team will work to develop an 

integrated opportunities and constraints analysis to best inform the development of the Master 

Plan by balancing the restoration, recreation and economic opportunities within the park. 

Conduct Public Meeting/Outreach to have the public weigh in on the opportunities and 

constraints development. 

Product- Integrated Opportunities and Constraints Analysis 

Milestone 3: Master Plan Development (Westport Golf INC./Review Team) – (Approximately 8-12 

months) 

The master plan will be drafted by Westport Golf INC. and its’ consultants collaboratively with 

input from the Project Team. The plan development will be kicked off with the steps listed 

within this section. 

The scope of the master plan will include, but is not limited to, facilities and structures such as 
an 18 hole golf course, short golf course, club house, vehicular and pedestrian circulation, 
restroom facilities, wayfinding signage, shelters in addition to identifying areas of the property 
that might be appropriate for development for overnight accommodations such as camping and 
cabins or other recreational opportunities identified. 

 
Other key aspects of golf course development included in the master plan will address 
stewardship/restoration of the property’s natural systems, business opportunities, staffing and 
operations. 

1. Kickoff/Review Team Meeting #1 (Westport Golf INC./Review Team).  The purpose of 
this meeting will be to discuss the pre-scoping analysis and how it will be used to inform 
the preliminary draft as well as identify any other opportunities and constraints known 
about the park. Westport Golf INC. will consolidate the information discussed in the 
kickoff meeting with the information gathered in the pre-scoping analysis and draft an 
opportunity and constraints document and preliminary draft of the master plan.  
Westport Golf INC. will disseminate the draft to the Parks Review Team. 

2. Kickoff/Review Team Meeting #2 (Westport Golf INC./Review Team). This meeting will 
be to provide feedback to Westport Golf INC. on the preliminary draft and to strategize 
stakeholder outreach leading up to the first public meeting.  Products of this meeting 
will be a revised preliminary draft ready to take to the public and meeting stakeholder 
schedule.   

3. Stakeholder Outreach.  State Parks, City of Westport and Westport Golf INC. will 
schedule meetings with the Tribal government/s and key stakeholders to present them 
the information gathered during the pre-scoping analysis and seek feedback on the 
preliminary draft. 
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4. Kickoff/Review Team Meeting #3 (Westport Golf INC./Review Team). At this meeting 
Westport Golf INC. and State Parks Review team will review stakeholder input, the 
comment matrix and the updated draft plan. The team will then coordinate the first 
upcoming public meeting. Westport Golf INC. will update and finalize the preliminary 
draft, secure a public meeting location, and prepare a draft public meeting presentation 
and provide materials prior to this meeting.   

5. Public Meeting #1. The purpose of this meeting is the following: 

(1) Inform the public what has been learned through the pre-scoping analysis 

(2) Present to the public the preliminary draft Master Plan 

(3) Seek input from the public as to what is missing/feedback on 
plan/questions/concerns 

(4) Lay out expectations for the remainder of the process/environmental review 

Milestone 4: Master Plan Development- Initiate Environmental Review (Approximately 8-12 months) 

6. Kickoff/Review Team Meeting #4 (Westport Golf INC./Review Team).  Westport Golf 
INC. will compile feedback from the public meeting and update the comment matrix.  
The purpose of this meeting will be for the team to discuss the public feedback, consider 
changes to the preliminary draft, define objectives and strategize the public process 
moving into the environmental review phase of the plan development. Products include 
a final preliminary draft, scoping objectives for the EIS, and a timeline for the EIS process 
including a date for the scoping meeting.   

7. Public Scoping Meeting.  Prior to this meeting State Parks staff will issue a formal 
threshold determination to initiate SEPA review.  The purpose of this meeting will be 
twofold: 1) present the final preliminary draft as the preferred alternative, to the public 
and seek feedback; 2) Narrow the scope of the review to only those elements with 
potential significant environmental impacts. Seeking public input on these potential 
environmental impacts, alternatives, or mitigation opportunities and explore in the 
DEIS.  With this information Westport Golf INC. will develop a scoping summary that 
includes the following: 

(1) Master Plan Objectives 

(2) Range of Alternatives for consideration 

(3) Comment Matrix 

8. Commission Authorization to Proceed. Park Staff will present scoping summary to 
Commission along with timeline for environmental review and seek direction on the 
range of alternatives. 

9. Draft EIS. State Parks will lead development of the draft EIS.  The DEIS will analyze a 
range of alternatives including the preliminary draft, no action alternative and two 
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others.  Westport Golf INC. and the Review Team will edit the draft before circulating it 
to the public. 

10. DEIS Public Meeting.  State Parks will lead a public meeting to discuss the DEIS with the 
public, explain the analysis and seek comments and feedback.   Park staff will take this 
feedback and finalize the EIS. 

Milestone 5: Master Plan Development- Commission Adoption (Approximately 4-6 months) 

11. Commission Report.  Park staff will present the findings of the EIS and a timeline for the 
drafting of the Concession Agreement. 

12. Commission Requested Action. Park staff will present the staff recommended Master 
Plan for approval. 

13. Concession Agreement.  State Parks and Westport Golf INC. will collaborate to draft a 
Concession Agreement. 

14. Commission Requested Action.  Park staff will present primary details of the Concession 
Agreement to the Commission and request that the Commission delegate authority to 
the Director to sign the Agreement upon its completion.  
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